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1 . The SpecialRapporteur( SR) welcomes the technicalvisit to the UnitedStates and the detention facility at

the U.S.NavalStation GuantánamoBay, Cuba. The visit comprised three parts: the rightsof victims ofterrorism,
rights of detainees at Guantánamo Bay, and rights of former detainees. Enablingaccess by United Nations (UN)
experts is animportantsignal from theUnitedStatesGovernmentto the internationalcommunitythat the Guantánamo

detention facility is on a path to de-exceptionalism. Itopens the possibility to address the profoundhuman rights
violationsthat haveoccurredthere and the irreparableharmsto thelives and healthof the 780 Muslimmenwho have

been detainedthere, including 30 men who remain. It affirms the fundamentalprincipleof access to all places of
detention includinghigh- securitysettings. Itupholdsthe valueof UN human rightsexpert visits inaccordancewith

the Termsof Referencefor Country Visits by Special ProcedureMandateHolders, enabling all requestedaccess to

former and current detention facilities and to detainees, including high value and “ non-high value detainees,
militaryandcivilianpersonnel, militarycommissionpersonnel, and defense lawyers. The SR also interviewedvictims,
survivors, and families of victims of the September 11, 2001 terrorist attacks, former detainees in countries of

resettlementor repatriation, and humanrights and humanitarianorganizations.

2. Inevery meetingshe held with a detaineeorformer detainee, the SR was toldwithgreatregretthat she had
arrived too late. She agrees. At the time of her visit only 34 detainees remainedat the site. It is evidentthat the

horrorandharmsofextraordinaryrendition, arbitrarydetention, andsystematictorture, cruel, inhuman, anddegrading
treatmentorpunishmentinflictedovertime occurredinpart becauseof an exceptionaland internationallaw deficient

legal and policy regime; the permeation of arbitrariness across subsequent detention practices; and the lack of
internationallawcompliantdomestic oversightandaccountability. She addressed these issues inher 2022 Reportto

the UN HumanRights Counciland reaffirmsthose findings She underscoresthat there has beenno adequate

accounting of the international law violations including violations of jus cogens norms that occurred from
September11, 2001onwards.³The SR reaffirmsthe right to remedyand reparationsfor victims of seriousviolations

of internationalhuman rights and humanitarian law, underscoringthat such rights encompass preventive and
investigativeelements, as well as the right to access justice, remedy, and reparation.4The U.S. Governmentisunder

a continuedobligationto ensure accountability, make full reparationfor the injuries caused, and offer appropriate

guarantees of non-repetition for violations committed post-9/ 11.5 The world has and will not forget. Without
accountability, there is no movingforwardon Guantánamo.

3. The SR nonetheless acceptsand affirms the positive engagementthat enabled her visit. Fewcountriestake

meaningfulsteps to addressegregiouspast humanrightsviolations or undertakeactionto undothe mostshockingof
harms. She recognizes that the sui generis existence of the detention facility at Guantánamo Bay poses immense

challengesfor the U.S. Government, whichnow positivelyseeks to move forward. The U.S.Government, whichhas
a standinginvitationto allthematic SpecialProceduresmechanisms, understoodthat this visitwouldput its detention

practices, repatriationand resettlement efforts, and treatmentof victims and family members of the 9/11 terrorist
attacksunderclosescrutiny, and it is a signofa commitment to internationallaw that the visit occurred, was highly

cooperative, constructive, and engaged at all levelsofgovernment, and is reportedupon. As this reportdemonstrates,
there is challenginghumanrightswork tobedone. But, at the outset, the SRaffirmsthe U.S.Government'ssubstantial
effortsto liveup to its internationalhumanrights law obligationsand demonstrateto the MemberStatesofthe United

Nations its readiness to leadby example on the hardest human rights legacies. The SR thus commends the U.S.

Governmentforenablingand supportingthis visitandthe goodpracticeit demonstratesinrespectofengagementwith
humanrights mechanisms.

As requiredby the Terms ofReference, these interviewswere confidentialand unsupervised.

A / HRC/49/45; seealsoA / HRC/ 13/ 42

See A / HRC/49/ 45, 14; see alsoA /HRC/ WGAD/ 2022/66, 115-116.

See A /RES/60/ 147 ( citing, inter alia , Universal Declaration ofHuman Rights (UDHR) , art. 8; International Covenant on Civil and Political
Rights (ICCPR) , art . 2 (3) ; Convention against Torture and Other Cruel , Inhuman or Degrading Treatment or Punishment ( CAT ) , art . 14;

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) , art . 6; Fourth Geneva Convention (GCIV) , art . 3 ;
Additional Protocol I (API) , art . 91) ; see also ILC, Draft Articles on State Responsibility , art. 34.

DraftArticlesonState Responsibility, arts. 30-37.

OHCHR Standing Invitations (accessed May 31, 2023) , https://spinternet.ohchr.org/StandingInvitations.aspx . A standing invitation for the

United States was announced on October 19, 2021.
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PART VICTIMSOF

On September11, 2001, horrifyingterrorist attacks were perpetrated against the United States. With the

transformationofcommercialairplanesinto lethalweapons ofmasskilling, a crimeagainsthumanitywas committed
as flights and UA175 were deliberatelyflowninto the Twin Towers inNew York. 2,753 people were killed

andhundredsmorewere injured. Subsequently, the hijackingofflight UA93 and its downing inPennsylvaniaadded
40 to the deathtoll, and thereafter the hijackingof flight AA77 into the west side ofthe Pentagonaddedanother184
victimsofterrorism. As heroic firstrespondersraced to all three sites, the numbersof those killed rose inNewYork

because those who went to protect became victims themselves. The cost of that morningwas profound, and the

experienceof loss never singular. At least 102 nationalitieswere estimated amongthe dead. In an instant, children
lost fathers and mothers, wives becamewidows, friends and relationshipswere destroyedby loss, familieswere left

bereft, and communitiesscarred. Familiesandlovedones hadto reckonwiththeunimaginable, includinguncertainties
about the fate of family members, the absence of a body to bury and mourn, and the unrelenting fear which
characterized a nation scarred by the scale of this unprecedentedviolence. The SR notes the U.S. Government's

positionthat the 9/11attacksconstitutedwar crimes.

4 .
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5. The SRheld manymeetingswithvictims, survivors, andfamilies duringthe technical visit, all ofwhomhave

equal right to remedy and reparation, encompassing a wide set of entitlements like access to justice and access to

information. The SR highlightsthe genderedfault-lines ofloss. The vast majorityofprimaryvictims were mengoing

to work or to rescue, and those leftbehind predominantly women and children, with extraordinary women (mothers,

grandmothers, aunts, sisters, and daughters) especially taking on the role of caring, advocating for, and protecting

those left Without understanding the gendered impact of the attacks, the remedies provided were often

inadequate for the long-haul, underestimating the long-term economic, social, and health needs of children and their
mothers.

10

11

6. Although the United States was initially unprepared to address the scale and needs of victims, the SR
positively acknowledgesmultiple constructiveactions taken to address short, medium, and long- term needs often

achievedbecauseofdirect advocacyfromvictims. She highlightsthe extraordinaryemotionaland symbolicsupport
to familiesand the waysinwhichfederaland localgovernment, as wellas countlessprivateactors includingreligious,

cultural, and corporate entities and communitiesstepped Pressedby victims, early legal and politicalaction
includedadjustmentof the legalrules on the notificationof death and coroner'sprocedures and modificationsto the

tax code. Quickpassageof the AirTransportationSafetyandSystemStabilizationAct on September22, 2001created
the originalSeptember Victim CompensationFund (2001-2004) , whichhas beenre-activatedand expandedand

has awardednearly $ 11.4 billion incompensationto more than 50,000 Legislativeaction alsoincludes
compensation for 9/11 victims found in the Justice for United States Victims of State SponsoredTerrorism
ClarificationActand the Fairnessfor 9/11FamiliesAct.Whilethe bulk ofcompensationwas undertakenat the federal

level, stateinitiativeswere also taken, includingthe World Trade Center VolunteerFund (2002) and most recentlythe

adoptionoffourpiecesofNewYorklegislationaddressingcompensation(2022) Governmentprogramsforworkers
andbusinessesand the residentsof lowerManhattanwere also initiated.¹4She acknowledgesandcommendsall these
efforts.

7. The SR finds continued gaps in realizing victims rights to reparation, however, includingcompensation and

medical entitlements of victims, and urges that long-term legislative provision be made to ensure the security and

reliability ofentitlement for victims without discrimination. She expresses concern that in accepting compensation in

The SR'smandatehas an abidingcommitmenttoa humanrights-basedapproachto victimsofterrorismasvictimsofinternationalhumanrights

lawandinternationalhumanitarianlaw. See, e.g., A / HRC/ 20/ 14; seealsoA / HRC/ RES/42/ 18, p . 3 .

A / 74/ 790, 8 , 57-58; UNODC, GoodPracticesinSupportingVictims of Terrorismwithinthe CriminalJusticeFramework(2015) .
9

Shenotesthatthe ageofthe victims also skewedyoungas the men killedwere ofworking age, often withyoung familiesso the victim

communitywas made up ofyoungerwomen andveryyoung childrenin manycases.

See A / HRC/ 46 / 36, .

Includingbutnotlimitedto the AmericanRedCross, StephenSillerTunnelto TowersFoundation, Tuesday'sChildren, FDNYFoundation,

NewYorkCityPoliceFoundation, 9/11FamiliesUnited, USACares, Inc., ScholarshipAmerica, andCatholicCharitiesUSA.
12

April2023MonthlyStatisticsReportwith statisticsas ofApril30, 2022 (Apr. 30, 2023) . The Fundwas first re-activatedwiththe James

Zadroga9/11HealthandCompensationActof2010( 2011) andsubsequentlytheNeverForgetHeroes: JamesZadroga, RayPfeifer, andLuis

AlvarezPermanentAuthorizationoftheSeptember VictimCompensationFundAct, expandingthe scopeandextendingthe claimfiling
deadlineto October2090

S.6810/ A.7425; S.6812/ A.7425; S.9370/ A.9922A; S.9294A/ A .10416.

Theseincludethe NewYorkStateWorkers CompensationFundfor rescueandrecoveryworkersandvolunteers, FEMAreimbursementfor

displacedresidents, andsmallbusinesslow- interestloansfor homerepairsandcleanup. SeeDixonandStern, CompensationforLossesfrom

the9/11Attacks, Inst. for CivilJustice, 75-77(2004) .
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the immediateaftermathofthe attacks, manyfamily membershad limitedcapacity to meaningfullyconsentto waive
their rights (or their children's) to legal remedies, including litigation. Many victims at that time were managing

profoundgrief and extraordinary burdens of care. She affirms the rights of child-victims of terrorism to pursue
independentremediesfor harm. The SR heardfromvictimsand familiesaboutthechallengesthen andnow regarding

compensation, healthcare, long-term traumaand post-traumatic stress disorder, and fulsomeeducationalopportunities
for children. She has metwith foreign and out-of- state victimsofthe attacksandconfirmsthe particulardifficulties

they havefaced inensuringcompensation, health, and other necessarysupport. While the Fairnessfor 9/11Families
Act helpedto reduce financialcompensationlimitations, long-term medicalprovisionstillhas significantgaps. She

highlightsthatthe World Trade Center HealthProgramprovidingcare and monitoringforvictims faces a significant
financialdeficit. Familymembershighlightedtheurgencyofprovidinglong-term carefor trauma, inter- generational

mental healthsupport, and psychologicalcare for second- generationsurvivors, as well as families ofvictimsand
rescue andrecoveryworkerspreviouslyundocumented. She observes the panoplyofpublic andprivate actors that

came togetherto providea multifacetedresponseto addressmentalhealthneedsstemmingfrom 9/ 11 recognizing,
inparticular, the extraordinarypeersupportwithinthebroad9/11family. However, institutionalizingtailoredsystems

ofcarewiththelong- term financialand technicalsupportof the U.S.Governmentisessential.

16

18
8 . Victimsofterrorismalsohavea rightto accessjustice andto accessrelevantinformation. She recognizes

thatthe creationofthe DepartmentofDefense(DoD) Victims/ WitnessAssistanceProgram, whichhas engagedmany
9/11victims, is a positiveandsupportiveexperienceformany. However, somevictimsshe metlackedinformationas

to programprocessesandeligibility. She notesthat althoughthe Regulationsfor Trialby MilitaryCommissionlimits

the definitionofa victimfamilyto immediatefamilymembers spouses, parents, children, andsiblings¹9_extended
family membersare also eligible to request case updates. She recognizesthe generally open communicationwith

whichstaffhas engagedwithvictims andfamilymembers, includingtravelto observe the proceedingsin-personor
atregionalviewingsites, althoughshe heardsomefrustrationatthe irregularityofupdateson case developments, such
aspleanegotiations. Shepositivelyacknowledgesthe diligentworkof9/11familyassociationsand informalnetworks,

non-governmentalorganizations, and the 9/11MemorialandMuseuminreferringfamiliestothe program. However,
she is concernedthat the register continuesto fall exclusivelyinthe purviewofthe Office ofthe ChiefProsecutor.

She interviewedseveral family members who felt instrumentalizedor paternalized, particularly when attending

militarycommissions.

9 .
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Many victims expressed challengeswith the lack of access to information and transparency from the U.S.
Governmentdueto the classificationofpertinent information, includinginformationrelated to allegationsofcriminal

responsibility and state sponsorship of terrorism. She underscoresthe right of victims to know as much information
and truth about9/11as possible, facilitatingan indispensableaspect of their rights to seekand obtain informationon

the causes leading to their victimization and on the causes and conditions pertaining to serious violations of
international She positively acknowledges the Executive Order on Declassification Review of Certain
DocumentsConcerningthe TerroristAttacks ofSeptember 11, 2001andrecentpush to disclose informationcollected

and generated inthe United States Government'sinvestigationof the 9/11terrorist attacks, includingthe releaseof

900+ She recommendsthat the U.S.Governmentcontinue to expediently declassify informationso that
victims andfamilies canestablish the truth related to the loss of their lovedones.

10. The SR acknowledgesthe collectiveexhaustionand frustrationwith the lack of criminal accountability for
9/11. Sherecognizesdifferingviews within thevictim communityon the legitimacyof the militarycommissions, the

use ofthedeath penalty, andthe operationofthe Guantánamodetentionfacility . She had many difficultconversations

with victims and families addressingthe direct consequences of the systematic practices of rendition, torture, and
arbitrarydetention. The SR unequivocallystatesthat the systematic renditionand torture atmultiple(includingblack)
sites and thereafter Guantánamo Bay, Cuba with the entrenched legal and policy practices of occluding and
protectingthose who ordered, perpetrated, facilitated, supervised, or concealed torture comprise the single most

15
A / HRC/52/39,

16 US$ 3 billion. TheFund was primarily set up forrespondersandsurvivors, though9/11familiescould alsoregister.

This includesgovernmentfundingthroughProjectLibertyandlatertheRedCrossRecoveryGrantsandotherprivatefundingsourcesthat

enabledmultiplenon- traditionalprograms, includingTuesday'sChildren, FDNY, andNYPDcounselingandpeersupportservices. Federal

agencieslikeSAMHSA, OVC, CDC/ NIOSH, FEMA, andDHShavealsosupportedservicesoverthelasttwodecades.
18 See A / RES/ 60/ 147; A/ HRC/ 20/ 14, 36-45
19

Regulationfor TrialbyMilitary Commission, §16-3( a) . The personmusthavesuffereddirectphysical, emotional, or pecuniary harm or lossas

a result of the commission of an offense as defined in 10 U.S. Code Ch. 47A or the law of war and Ch. 16.
20

See A / HRC/ 22/ 52, 23.

EO 14040Release Update 3 ( Apr.2022) .
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significant barrier to fulfilling victims rights to justice and accountability . Inher view, the useoftorture was a betrayal

ofthe rights ofvictims. The importance of apology and guarantees of non- to both the victims of terrorism

and the victims of torture betrayed by these practices will be no less pressing inthe years ahead.

11. The SR stresses that accountability for torture is also accountability to the human rights of victims and

survivors. Shenotes the commitmentexpressed by the Victims/Witness Assistance ProgramandOfficeof the Chief
Prosecutorto seek victimand family member input on anypleaagreementpriorto the conclusionofnegotiationsand

observesthat the U.S.Governmentis legallyand morallyboundto dothesame. She positivelyacknowledgesthat the
9/11case prosecution is meeting with victims and families across the United States and underscores that these

individualshavetheright to be treatedwith dignity, which includestreating them ascapableand autonomoussubjects
entitledto honesty, transparency, and the truth. Systematicuse of torture cannot be hiddenfrom allof those whose

humanrights are impacted by its use. The practice ofsystematictorture goes to the heartof the now availablejustice
for victims. Itmust be recognizedas such

12. The SR affirms the importance of memorializationfor the victims ofterrorism.23She acknowledgesand
commendsthe establishmentofthe NationalSeptember11thMemorialMuseum She validatesthe centralrolethat

victimsplayedthrough their advocacyandperseveranceto secure this memorialsite, engage its creation, andensure

its relevance and meaning. She recognizes the PentagonMemorial25 and the Flight 93 NationalMemorial. She
understandsthat the centralityofmemorializingthis day in the publiclifeoftheUnitedStatesalso has a lingeringand

painfulqualityformanyvictims, the unavoidabilityofpublicgaze for privategrief. She shares the disappointmentof
familiesthatmarkedtheclosureofthe family- ledSeptember11TributeMuseum, as itstruggledfor financialviability.
Sheunderscoreshowdifferentgroups of9/11familiesandcommunitieshavedifferentneedsfor the formand location

ofmemorywork and support. She recommends ongoing engagementwith the diverse 9/11 victim community to
ensurethatno hierarchyofvictimsemergesin themovefrommemoryto historyfor 9/11, thatthe multifacetedaspects

ofthe 9/11experienceand its complex humanrights and foreignpolicylegacy inthe UnitedStates andbeyondbe
fullyrepresentedas privateandpublic memorialwork endures, and that adequate funds remainavailableto ensure

that engaged, consultative, victim-ledmemorialwork continues.

13. The SR ends byrecognizingthe courage, dignity, and power of the victims, survivors, and families she met.

They are not a unidimensional community but their advocacy for their community as a whole26 has moved legal,
medical, administrative, andpoliticalmountains. She urgesthe adoptionof comprehensive and forward-facingfederal

legislation to protect the human rights of victims of terrorism in all dimensions using the UN Model Legislative

Provisions to Support the Needs and Protect the Rights of Victims of Terrorism as a best practice guide in this
endeavor notonly recognizing the contemporary need for such legislation but to honor the ongoing work of the
survivors andvictims of9/11.

Recommendations: Initiate a comprehensive audit of existing medical support (physical and psychological) for
victims and survivors , which is human rights compliant and victim-focused and committed to comprehensive life
long holistic support for survivors;28 Enhance existing communications and access to information for victims and
families, includinginongoinglitigation; Improveexistingcommunications and access to information for victims and
families by the Victims/Witness Assistance Program, with regard to enrollment, frequency of communications,
availability of the prosecution and the defense for questions, and immediate notification of ongoing processes and
developmentswith regard to the militarycommission proceedings and potential plea bargains, as well as other legal
processes and findings; Fund 9/11 memorial work that captures the multifaceted aspects of the 9/11 experience and
itscomplex human rights legacy and meaningfully engages with victims and families; and Advance comprehensive
federal legislation to protect the human rights ofallvictims of terrorism.

22 DraftArticles of State Responsibility , arts .30, 37.

See, e.g. A / RES/ 72/ 165

24 She thanksthe 9/11MemorialMuseumPresident & CEO and Staff for their supportto her technical visit

She thanksthe DepartmentofDefence for facilitating hervisit to the PentagonMemorial.
26

Tuesday's Children, 9/11 Advocates, September Families for Peaceful Tomorrows, 9/11 Families United, 9/11Justice, and the countless
familiesof courage she met.

27Themodellegislativeprovisionaffirmstheimportanceofcomprehensivenationallegislationthataddresses, interalia, coordinationfor
victims, victimregistries, the rightandavailabilityofassistance, the rightto reparationincludingcompensation, the righttoinformation, mutual

legalassistance, the protectionofphysicalandpsychologicalintegrityofvictimsincludingprivacy, accesstojustice, consularprotection, child

victims, andtrainingforofficials

SeeUNODC, GoodPracticesinSupportingVictimsofTerrorismwithinthe CriminalJusticeFramework(2015) .
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PARTII: GUANTÁNAMODETENTIONFACILITY

14. Inthe aftermath of9/11 hundreds ofMuslim menwere renderedacross borders, forcibly disappeared, held

insecretdetention, and subjecttoegregioushumanrightsviolations. Detaineesweresubjectto waterboarding, walling,
deprivationof food and water, extreme sleep deprivation, and continuous noises while in detention. Detaineeswere

violentlyslapped, shaken, subjectto mock executions, kicked, thrownto the ground, and held insolitary confinement
for months. Detainees were told that multiple serious harms would befall their family members includingphysical

violence, economic distress, and social shaming. Detainees weresubjectto sexualviolence, includinganalpenetration.
TheU.S.Governmentauthorizedandjustified, and personnelenabled and sustainedtheir

15. The SRreaffirmsthe UN SpecialProceduresfindingofstructured, discriminatory, and systematicrendition,
secret detention, and torture and ill-treatment at multiple (includingblack) sites and at Guantánamo She
acknowledgesthatthevast majority of the menrenderedanddetainedthere were broughtwithoutcauseandhadno

relationshipwhatsoeverwith the events that took place on 9/11. Every one ofthe 780 Muslimmenwho was heldat

GuantánamoBay includingthe 30 men who remain lives(/d) with their owndistinctexperiencesofunrelenting

psychologicalandphysicaltraumaofwithstandingprofoundhumanrightsabuse. Detaineefamilieshavealso suffered
immeasurably Theremainingdetaineepopulationmustbe treatedwithhumanityand respectfor their inherentdignity
inlinewiththe U.S. Government'sinternationallegal The SR reiteratesher positionthat international

human rightslawand internationalhumanitarianlaw apply to the treatmentof detaineesat GuantánamoBay She
underscoresthatthe prohibitionof arbitrarydetention and torturearejus cogensnorms ofinternationallaw, and that

the U.S.Governmentis undera continuingobligationto completethorough, independent, andeffectiveinvestigations
intoallegedviolations, sanctionthoseresponsible, provide appropriateredressand reparationto all victimsand adopt

effectiveguaranteesofnon- repetition, suchas legislative, administrative, judicial, and other measuresto preventand
punishsuchviolationsgoing forward.

32

33

A. Detention Facility and Operating Procedures

16. The SR acknowledgesthat all requestedaccess was givento previousand currentdetention sites, including

CampX -Ray, Iguana (now dismantled), Echo 1 and 2 , Delta Camps 1 to 4, Camps 5 and 6 , and Camp 7. She notes
that all high-value detainees are held in Camp 5 (having been moved from Camp 7 in 2021) ; and all non-high

value detainees are held inCamp 6, whichopenedin 2006.She positivelyrecognizes that the currentconditionsat

Camps 5 and 6 includethe requisitesleeping accommodations, sanitation, food service, recreationalfacilities and
activities, and communalprayerunder internationallyaccepted standards for the majority of detainees.³4She finds
thatsignificantstructuralshortcomingsremain, however, as describedin this sectionandthe thematicsectionson the

rights to health, family, and justice below. The SR finds that arbitrarinesspervades the entirety of the Guantánamo
detention infrastructure rendering detainees vulnerable to human rights abuse and contributing to conditions,

practices, or circumstancesthat lead to arbitrarydetention. She underscoresthat arbitrarinessgoes beyondthefactof

29
A/ HRC/49/45, 7 , 8 .

A/ HRC/49/45; A/ 76/ 261; see also Reportofthe SenateSelectCommitteeon Intelligence, CommitteeStudyoftheCentralIntelligence

Agency'sDetentionandInterrogationProgram(Dec.9 , 2014) , S. Rept. 113-288(SSCIReport) . Shereiteratesher call for publicationofthe

reportA / HRC/ 49/45, 37(c ) .

31 The United States is party to the ICCPR, ICERD, and CAT ( see also declarations and reservation) and has signed the CRPD and ICESCR
(signature ingood faith) . The SR reaffirms the prior position ofthe Committee against Torture that the U.S. Government give further
consideration to withdrawing its interpretative understandings and reservations to the Convention and recalls that under internationallaw

reservations contrary to the object and purpose of a treaty are not permissible. CAT/ C/USA/CO/ 3-5, ; see also CAT/ C/USA/ QPR/ 6, 2; U.S.
Reply, 8-9.

AL USA 26/2022 ; see generally A / 75/ 337; see also CCPR/ C/21/Rev.1/ Add.13 , 10 (requiring States parties to meet their treaty obligations

with respect to all persons within their power or effective control, even ifthey are not situated within the territory of the State) . She welcomes the

unequivocal commitment by the U.S. Government to abide by the universal prohibition of torture and ill-treatment ( CAT/ C/ USA/ CO/3-5 , 10)

and notes the U.S. Government's position that at a minimum the following international humanitarian law provisions apply to all detainees : the

standards established in Common Article 3 of the Geneva Conventions , the principles inArticles 4-6 of the Protocol Additional to the Geneva

Conventions , and Relating to the Protection ofVictims of Non- International Armed Conflicts , and the principles inArticle 75 ofAP1to the
Geneva Conventions . DoD Directive 2310.01E (Mar. 15, 2022) , .
33

SeegenerallyCAT ICCPRCCPR/ C/ GC/ 20, art. 8 ; A / HRC/30/42, 17; DraftArticleson StateResponsibility; BasicPrinciplesand

GuidelinesontheRightto a RemedyandReparationforVictimsofGrossViolationsofInternationalHumanRightsLawandSeriousViolations

ofInternationalHumanitarianLaw IstanbulProtocol: Manual, No.8/Rev.2(IstanbulProtocol)

Althoughtheseconditionsappearto meettheminimumrequirementsunderinternationalstandards, she encouragesfurtherimprovementstobe

made, includingby ensuringgreaterattentionis paidto the climacticconditions( e.g., consistenttemperatureandhumiditycontrols) andby

offeringadditionalrecreationalandeducationalopportunitiesandresourcesofequalqualityforthe high-value and non-highvalue detainees.
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the detentionitselfandincludesthe elementsof injustice, lackofpredictabilityanddue processoflaw, as wellas

elementsofreasonableness, necessityandproportionality

14June2023

17. The understands that standard operating procedures ( SOPs) are in place to regulate every aspect of
detention operations, including detainee reception and transfer, restraints, cell block searches, mess operations,

religiousaccommodations, andmedicationdistribution, butnotesthatthe existenceof does notpreventa finding
ofarbitrarinessbothon theirface and in implementation. Sheregretsthatthe for Camps 5 and6 areunavailable

tothe detaineesor theircounselwithouta courtorder, inpotentialcontraventionofthe rightofpersonsdetainedand
their legalcounsel to know the rules which regulatetheir place of detention.³7The SR was informedby the U.S.

Governmentthat detainees and their counsel are regularlybriefedbroadlyon camp rules andprocedures. However,
detainees, counsel, and even guardforcepersonnelvoicedsignificantfrustrationat the arbitrariness, confusion, and

inconsistencythat characterizes implementationof the and these assertions with the SR's observations
spotlightlackoftraining, a desirefor certainguardforcepersonnelto maketheirmark, and/or certainguardforce
rotatingbackto Guantánamoafteryears away, insomecaseshavingserved duringtime periodswhenthe conditions

ofdetentionand weresignificantlydifferentandsystematictorture, cruel, inhuman, ordegradingtreatmentwere

sustained.39The reintroductionof guards associated with such times of abuse, even only through temporality,
proximity, and/ or culture, presents a serious concern, exacerbatingthe state of fear, anxiety, and despair among

detainees. TheSR also finds arbitrarinessinthe differencesof for highvalue and non-highvalue detainees,
particularlyfor the three men neither chargednor cleared for release. She underscoresthe obligationofthe U.S.

Governmentunderthe ConventionagainstTortureto keepundersystematicreviewits witha view topreventing
tortureandcruel, inhuman, and degradingtreatment.ª40

18. The SR findsthat severalU.S.Governmentproceduresestablish a structuraldeprivationandnon-fulfilment
ofrightsnecessaryfor a humaneanddignifiedexistenceand constitute at a minimum, cruel, inhuman, and degrading

treatmentacross all detentionpractices at Guantánamo First, all Joint Task Force personnelare requiredto
addressdetainees by their InternmentSerial Number instead of their preferred names. The U.S. Government's

deliberatechoice notto use thecorrectpersonalnamesfor detaineesforover twentyyearsundermineseach detainee's
self- worth and dignity, particularly in the lived context of profound deprivation of liberty, communication, and

relationshipwith the outsideworld.42 Second, the instrumentsof restraintsusedfor detainee transportationto/ from
and atattorneymeetings, family calls, militarycommissionandotherlegalproceedings, hospitalvisits, and the SR's

own meetingswith detainees are inherentlydegrading. Based on interviewsandon-site observationssuch restraints
can be variablyused and are not subject to any reasonableassessment. Such instrumentsshouldbe prohibitedand

only usedas a last resort, in exceptional circumstances, and in compliancewith the principles of necessity and
proportionality.43The SR finds that the U.S. Government's restraint use inculcates an ongoing experience of

helplessnessandaffirmsdomination, producingpsychologicaldistressfor many. Third, basedon her interviewswith
detainees, former detainees, and lawyers, the SR expresses serious concernthat certain disciplinarymeasures like
forcedcellextractionsandsolitaryconfinement44continuetobe implementeddisproportionatelyand overexpansively,

amountingto cruel, inhuman, and degrading treatment. She heard firsthand that such practices also triggerpast

traumatic experiencesand inflict serious mental suffering. Forsome detainees the experienceofpast sufferingand
presentconditionsexist on a psychologicalcontinuum, and the presentexists as a culminationofthe totalityof lived

35 CCPR/ C / GC/ 35, 12 ( internal citations omitted) .
36

Shenotesthatthe forCampDeltaare markedunclassified.

Thisisa derivaterightstemmingfromtherightto fairtrial andeffectivecounsel. Lackofaccessto the rulesregulatingtheplaceofa client's

detentionimpairstheserights. See UDHR, art. 10; ICCPR, art. 14; see also MandelaRules, Rule54; CAT/C / KAZ/ CO/2 , 11.
38 The incoming guard force spends two weeks shadowing the outgoing guard force as they perform their duties and implement the SOPs.

See SSCI Report .39

CAT, arts . 11, 16.Shenotesthe U.S.Government'sassurancethatthe are regularly reviewedincluding toensuresafe, legaland

humanedetentionoperationsthat are, amongstotherthings, freefromtorture.

SeegenerallyA / 68/ 295.

SeeA / HRC/ 43/49, 56; MandelaRules, Rules1 , 3 ; CCPR/ C / 52/ D /453/ 1991, ¶ 10.2.
43

Mandela Rules, Rule 47 .

She separately notes that one detainee ina category ofone , as the only non- high value detainee who has been convicted is being held in
isolation, raising serious concerns ofsolitary confinement in contravention of international law. Although the U.S. Government informed the SR
that an accommodation has been made authorizing the detainee meaningful human contact including through socialization withthe general
detainee population for 4 hours per day , she is seriously concerned by reported inconsistencies and arbitrariness in implementation of this policy.

She highlights that solitary confinement can amount to a breach of the torture prohibition established by international law, and that [t ]he
imposition ofsolitary confinement should be prohibited in the case ofprisoners with mental or physical disabilities when their conditions would
be exacerbated by such measures A / 66/268, 70-78 ; CCPR/ C/ GC/20, 6 Mandela Rules, Rule 45. Further , the use of force should also only
be used exceptionally as a measure of last resort . See Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
Principle 4 see also Mandela Rules, Rule 76( 1) ( c) .
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psychologicaland physical harms. Fourth, the SR finds the U.S. Government's near- constant surveillance of both
non-highvalue and highvalue detainees through visual monitoring45to be excessive and amounts to humiliating

and degrading treatment, especially for those who have never been charged with a singlecrime. Allof these practices

and procedures are experienced in overlapping and intersectionalways by the Guantánamo Bay detainee population.
The cumulative psychologicaland physical pain and suffering resulting from the U.S. Government's continuing use
ofthese procedures for this unique detainee population as normalized and embedded over time are, inher view,
reasonablyforeseeable in the ordinary course of events.46

19. The SR determinesthat inadequate trainingis one ofthe rootcauses of the arbitrary implementationof the

and relatedhuman rights violations. She is particularly concernedthat the current state ofguard forcetraining
on humanrights, humanitarianlaw, culturalcompetence, and trauma is inadequatelytailoredto the rights, needs, and

sensitivitiesofthepresentdetainee population.47She finds that the U.S.Governmenthas failed to mainstreamhuman
rightsacross these areas of trainingand cautionsthatan online, one-time humanrightstrainingsession for the guard

force is inadequate.48Inadequatetraining and limited monitoringand assessment of the effectivenessofexisting
trainingmodules includingin torture preventionand human is a recurrentfactor that leads to and increases
the riskofseriousviolations ofhumanrights indetentionand arbitrarinessindetentionsettings.50 She recognizesthat

membersofthe guard force may also face acute challenges from continuing to operate in such an environment,

includingthroughthe possibilitiesofvicarious trauma and other stress disordersgiventhe deep despair, exhaustion,
and anxietyof the detainee population, as well as the severityof some detainees mentalhealthconditions

B. Right to Health

20. The right to available, adequate, and acceptable health care of detainees is protected and directly linked to

the State's obligation to guarantee the right to life, the prohibition on torture and ill-treatment, the right to humane

treatment ofprisoners, right to effective remedy, right to the highest attainable standardofphysical and mental health,

andthe obligation to provide reasonable accommodation for persons with disabilities.

Availability, Adequacy, andAcceptabilityofHealthCare

21. The SR views the facilities, medicalpersonnel, and treatment available as adequate inprovidingbasic health
care and services. TheDetaineeMedicalCenter houses, interalia, inpatient rooms, treatmentrooms, a radiologyunit,

a pharmacy, dental treatment suites, an optometry exam room, a nursingstation, and a physical therapy area.53 The
was informedduring her visit that the operating room is no longer operational, with surgeries carried out instead

at the NavalStation Hospital.54 Medical personnel available to detainees include two Senior Medical Officers, two
psychiatrists, a pharmacist, anoptometrist, nurses, technicians, and medical corpsmen.55 Treatmentprovided includes

primary care, acute medication, chronic pain treatment, diagnosis ofnew conditions, and dental care. Mentalhealth
treatment includes talk therapy, targeted cognitive behavioral therapy, including for insomnia, and cognitive

45

This includesone- wayglass, videocameras, andguardforce inthelineofsight, with thesoleexceptionto suchvisualmonitoringbeingthe
timeduseofshowersandtherestroom.

46 SeeA / HRC/43/49,

47 See Mandela Rules, Rule 76; see also OHCHR , Human Rights & Prisons : Trainer's Guide on Human Rights Training for Prison Officials.

She was informed by the U.S. Government that prior to deployment, guards receive online training on human rights law, combatting trafficking
in persons, andspecial considerations within the U.S. Southern Command area of responsibility . But several personnel withwhom she met were
unable to recallwhether any human rights training was provided or recall with any specificity when such training was completed or its contents .

The SR was also informed by the U.S. Government that guard force and medical personnel recently received new cultural training by a U.S.
Central Command Imam (May 10 , 2023 ) and that a video recording of that session may be incorporated in the training curriculum for incoming

personnel. She cautions that a virtual one-off training is unlikely to be sufficient in this regard . She also observes with concern that the on- site
CulturalAdvisor position was dissolved several years ago.
49

SeeCAT, arts. 10, 16; CAT/ C / USA/ CO/ 3-5, 28; seealso, e.g., CAT/ C /USA/ QPR/ 6 , 16-18; U.S.Reply 68-70.
50

See, e.g., CAT/ C /48/ 3 , 67 (b ) (addressingthewaysinwhichlackofeducation/trainingcan leadtotorture) .

ShewasinformedduringhervisitthatU.S.servicemembershaveaccessto mentalhealthserviceson islandthroughJSMARTandthat

concertedeffortsweremadein recentyears to de-stigmatizetheuseofsuchresources.
SeeICCPR, arts. 2 (3 ) , 6 , 7 , 10; CAT, arts. 2 , 14 ICESCR, art. 12 CRPD, art. 14 see alsoA / 57/ 40, vol I ( 53) , 78(7 ) ;

CCPR/ C / 74/D / 763/ 1997, 9.2 MandelaRules, Rules24-35, 46; BasicPrinciplesfor theTreatmentofPrisoners, Principle9 ; see generally

PrinciplesofMedicalEthicsrelevantto the RoleofHealthPersonnel, particularlyPhysicians, in the Protectionof Prisonersand Detaineesagainst

TortureandOtherCruel, Inhumanor DegradingTreatmentor Punishment.

U.S. Responseto Joint CommunicationregardingGuantanamoBayDetaineeal-Tamir ( AL USA26/2022) ( May5 , 2022) , p . 5 .

A generalsurgeonisattachedto the NavalStationHospitalandmayseedetainees. The SR alsounderstandsthat there are constructionplans

fora newbasehospital. Theseplansprovideforneitherenhanced, specializedcarenortorturerehabilitation.

The DetaineeMedicalCenterpersonnelincludean officerin- charge, operatingroomnurse, respiratorytechnician, surgicaltechnician,

laboratorytechnician, twopharmacytechnicians, and one radiologytechnician.
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processing therapy and biofeedback in conjunction, medication management, psychiatric emergency

response/management supportive therapy, and psychodynamicpsychotherapy.56

14June2023

22 Itis the U.S.Government'sstated commitmentto provide for the safe and humanecare ofdetainees at
GuantánamoBay, includingprovidingappropriatemedicalcare andattentionrequiredby the detainee'scondition, to

the extentpracticable. The SR is, however, gravely concernedby the failure ofthe U.S.Governmentto provide
torturerehabilitationprograms.58Althoughthe U.S. Governmentinformedthe SR thatthe Joint Task Forceprovides

psychologicalandpsychiatricsupport, includingcognitiveprocessingtherapy andcognitive behavioraltherapy, the
finds that this does not amount to the requisiteholistic, independent, fully resourced, and designated torture

rehabilitation.59She also finds that specialist care and facilities are not adequate to meet the complex and urgent
mentalandphysicalhealthissuesofdetainees, includingpermanentdisabilities, traumaticbrain injuries, chronicpain

includingheadachesandchest, stomach, back, rectal, andjoint pains, gastrointestinalandurinaryissues, complexand
untreatedpost-traumatic stress disorder, and other currentphysicaland psychologicalmanifestationsoftortureand
rendition after 9/11, as well as the cumulative and intersectionalharms arising from continued detention, deep

psychologicaldistress, deprivationof physical, social, and emotionalsupport fromfamily and communitywhile

livingina detentionenvironmentwithouttrial for some and withoutcharge for others for 21years, hungerstriking
and force-feeding, self- harmandsuicidalideation, andaccelerated She finds that manyofthe detaineesshe

metevidenceddeep psychologicalharm anddistress includingprofoundanxiety, helplessness, hopelessness, stress
and depression, and dependency. She underscores in this regard the U.S. Government's obligationsunder the

Conventionagainst Torture to ensure training for medicalpersonnelon the prohibitionagainst torture and cruel,
inhuman, and degrading treatment and to provide full redress and remedy to torture victims, including as full
rehabilitationas possible.63

23. Althoughthe SR was informedthat detainees enjoy access to appropriatehealthcare, and that, when a
medicalissuecannotbe addressedon-island, that shortfallis immediatelyforwardedto U.S.SouthernCommand, who

may quickly arrange for appropriateDoD medicalprofessionalsand equipmentto be flown to GuantánamoBay,
regrettablyshe findsthat inpractice,the lackofavailablehealthcare andequipmenthasunnecessarilydelayedmedical
care. For instance, the medicalhistory and deterioratingconditionsof a detaineewithspinal stenosiswere allegedly

disputed by medical personnel and only after legal representatives filed several emergency motions was a
neurosurgeonbroughtinagain.64She notes inthis regardthe U.S. Government'sassurancethat detainees receivethe
samequalityofmedicalcare that activeduty servicemembersreceive 65 yetU.S.service membersandfamiliescan

bemedevackedto a hospitalon the mainlandUnitedStatesfor complex medicalinterventionswhereasdetaineesare

limitedto transferto the NavalStation Additionally, the SR finds that some key equipmentrequiredfor
specialistcarearewanting e.g., the MRImachinewas inoperableduringher visit.67Insome ses, the SR wastold

bydetaineesand lawyers that specialistrecommendationsfor certainmedicaldevices and treatmentswere deniedby

56 The SR was furtherinformedthat theJoint Task Force recentlyprovidedsleep studies to detaineeswhowere clinicallyindicatedto requirethis
treatment.

U.S.ResponsetoJointCommunicationregardingGuantanamoBayDetaineeal-Tamir( AL USA26/2022) (May5 , 2022) , p . 4 .

CAT, art. 14; CAT/ C/ GC/3 , 11-15; see A / HRC/49/45, 23. Thisobligationalso impliesthatdetaineesshouldnotbe removedtoa State

whereadequatemedicalservicesfortheirrehabilitationare not availableor guaranteed. CAT/ C / GC/4 , 22.

The U.S. Government informed the SR that GTMO physicians assume members ofthe detainee population have experienced previous traumas
and willexperience stresses associated with continued detention and that qualified psychiatrists provide evidence- based psychotherapy and
pharmacy to deal with all detainee health problems (including past trauma ) . The SR notes, however, that the provision of such services does not
amount to a comprehensive and tailored torture rehabilitation program (see also para. 26, infra) . She further observes that the U.S. Government's

proposed remodeling to improve one mental health room inone camp is inadequate for fulsome torture rehabilitation . See also PHR & CVT,
Deprivation and Despair : The Crisis of Medical Care at Guantánamo (June 2019) , p . 23.

CAT/ C / GC/ 3 ; Mandela Rules, Rule27( 1) ; see also , art. 30 CAT/ C /JPN/ CO/ 2 , 13.

61 A / HRC/43/49, 46-48

SeeA / HRC/ 49/ 45, 23; ICRC, Guantánamo: DetainingAuthoritiesMustAdaptto the Needsofa RapidlyAgeingPopulation( Apr.21, 2023) .

CAT, arts. 10, 14, 16.63

64 AL USA 26/2022 .

TheU.S.GovernmentinformedtheSRthatit fliessurgicalteamsandequipmentto GuantanamoBaywhenit deemsnecessaryU.S.Response

toJointCommunicationregardingGuantanamoBayDetaineeal-Tamir (AL USA26/2022) ( May5, 2022) , p . 4 .
66 See AL USA26/2022, p . 4. She observesthatthe adequacyofdetaineehealthcarehas beenheavilylitigated. U.S.ResponsetoJoint

CommunicationregardingGuantanamoBayDetaineeal-Tamir( AL USA26/2022) ( May5, 2022) , p . 6 .

67 The U.S.Governmentinformedthe SRthatthe priorMRImachinewasdeemednonfunctionaland beyondrepairinMarch2022and ittook8
months(November2022) untila new MRImachinebecameoperational. The U.S.Governmentassertedthat the new machinehas sincebeen
fully functional, apartfromFebruary6 to 18,2023, however, numerousstakeholdersinformedthe SRthatthe MRImachinewasactuallynon
functionalfromsometimein earlyDecember2022 throughFebruary22,2023.
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the Joint Task Force, though such allegations were disputed by the Joint Task Force on the grounds that experts
inthe relevant medical field did not determine such devices or treatments were warranted .

24. The SR was informedthat examinationbyan independent, civilianmedicalprofessionalnot associatedwith
the Governmentis available only in rare instances andonly whendirectedto do so by the militarycommissionsor

She observes that the InternationalCommittee of the Red Cross ( ICRC) engages in general medical
discussionswithJointTask Forcemedicalpersonnel, includingin its quarterlyvisits, but does not provideanymedical

servicesor treatment. The SR is particularlyconcernedafter speakingwithdetaineesand counsel that detaineeswho
are involvedin legalproceedingsappear to have increasedaccess to independenthealthcare/doctors. Further, the U.S.

Governmenthasyet to appointMixedMedicalCommissions69or an equivalentbody, andpreviouslyclaimedthat the
army regulations implementing the Geneva Conventions and stipulating Mixed Medical Commissions are not

applicable to detainees at Guantánamo. The SR underscores that the right to access an independent medical
examination/ doctor is a fundamental legal safeguard regardless of the detention regime.70 Independent medical
personnelplaya particularlyvital role in rehabilitatingtorture survivors, holdingStatesaccountable, and preventing

future torture and ill treatment. The U.S. Government's failure to provide sufficiently independentcare renders

detaineesvulnerableto arbitrary detentionand torture, cruel, inhuman, and degradingtreatment.

25. The SR also finds the present state of medical care inadequate in large part due to the lack of full clinical
All medical personnel responsible for detainee medical care are DoD personnel . The SR expresses

her profound disquiet that the current supervisory chain of command lacks clinical independence and compromises
the ability of medical personnel to fully treat and document contemporary manifestations of past torture and ill
treatment incomplete independence.72 Even the Chief Medical Officer , who is responsible for overseeing the physical
and mental health care of detainees , reports to the Assistant Secretary of Defense for Health Affairs within DoD.73
The Joint Medical Group providers have a stated commitment to providing medical care ina manner that encourages
provider-patient trust and rapport and that is aimed at encouraging participation of detained persons in medical
treatment and prevention . However , multiple detainees expressed concern regarding the lack of trust between
detainees and medical personnel . Detainees consistently told her of current difficulties trusting medical personnel due
to past medical personnel being directly complicit in prior torture and ill- and/or due to broader dual
loyalty concerns . The SR observes that for some detainees , amid such pervasive distrust , the mere receipt of medical
and psychological care under continuing U.S. custody at Guantánamo Bay may be triggering of past torture and
traumatic experiences , specifically engaging severe psychological distress and anxiety.76 Again, the U.S.
Government's refusal to facilitate independent care for this unique detainee population , including through Mixed
Medical Commissions , raises serious concerns under relevant international law standards .

26. Thecumulativeeffectsofpastrendition, disappearance, incommunicadodetention, systematictortureand ill
treatment, and continued detention, in the context ofthe practices outlined here, have had severe and long-term

psychologicaland physical consequences.77Detaineesreceive only symptomaticanddisjunctivetreatmentfor many
oftheircurrenthealthconditions. The medicaland psychologicalcarethus fails to take intoaccountthetotalityofthe
healthneedsofdetainees. The SR observesthat in the absence ofadequatepsychiatriccare, the detaineesthemselves

are a significantsourceofsupportto one another includingfor their mentalhealthissues. While the SR is encouraged
that medicalpersonnelaffirmed that ifdetaineesraise the issue of torture and ill-treatment as the basis for current

mentalandpsychologicalhealth needs,78 they will take it into account in the treatmentplan, this alone isinsufficient

to remedyserious structural and institutionaldeficiencies in present care, includingthe profoundconcernthat the

U.S.Responseto SRCT& HR

SeeGCIII, arts. 110, 112, 113.

See, e.g., CAT/ C / TJK/ CO/ 2 , 8 ; CAT/ C/ KHM/CO/ 2 , 14; CAT/ C/ 51/ 4 , ¶ 16.

SeeCAT/ C / 51/ 14, 29; WMADeclarationof Tokyo, ; MandelaRules, Rule32.

See CAT/ OP/ESP/ 1, (CAT Committee finding medical staff employed by the ministry of interior may hinder their clinical

independence and affect trust -based doctor -patient relations ); A / HRC/42/20, 31 ( SR Health finding decisions taken by penal-oriented personnel
in detention facilities may contribute to finding ofdenial of the requisite healthcare services ); see also , e.g., A / HRC/46/ 26/ Add.1, 56;

CAT/ C/POL/ CO/ 7, 29(e); CAT/ C/BEL/ CO/4 , 20 (c ) ; A / HRC/ 38/ 36 , 36.
73 2310.08 , 2.2( ) .
74

U.S. Response to Joint CommunicationregardingGuantanamoBay Detaineeal-Tamir ( AL USA26/2022) (May5 , 2022) , p . 4 .

75SeeSSCIReport (describing accountswhere medicalpersonnel enabledandsustainedtorture practices) ; see alsoAL USA26/2022
76 See CAT/ C/ GC/3, 13.

See, e.g., E / / 2006/ 120, 71; CAT/ C/ USA/ /3-5, 14.

TheU.S.Governmentclarifiedthat [ t ] hereis no policyin placeat Guantanamopreventingthe medicalstafffromaskingdetainees, including

high- value detainees] , aboutthe originsofanyinjuryorconditionthatmayhavearisenatanytimepriortotheirdetentionat

Guantanamo, includingduringCIAdetention. U.S.Responseto SRCT& HR.
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provisionofmedicaland psychiatriccareat GuantánamoBaymay trigger for some detainees previousexperiencesof
torture, cruel, inhuman, anddegradingtreatment. She underscorestheurgentneed for comprehensive, evidence-based,

trauma- focusedtorture rehabilitation, recognizingthe detainees complexpsychological, psychosocial, cognitive, and
behavioralneeds. The U.S. Government'sfailure to providesuch careexacerbatesthe impactsofthe horrifictreatment

or punishmentthey previously suffered and prolongsthe consequences, noting the reasonable foreseeability that its
absencecontributes continuingsevere painand suffering. She also finds that the existingmodalitiesofpsychological

and medical treatment performed out of hearing but within line of sight of guards undermines privacy and
confidentialityofmedicalinformationand contributes to an environmentofhumiliationand degradation.79

14June 2023

AccessibilityofMedicalInformationand Records

27. medicalinformationandrecords, the SR notes that copiesofdetaineemedical records can be requested

bythe detainee'slawyer duringmilitarycommissionproceedings or habeas corpus litigation, or by the detaineeor
their lawyerthrough a request under the FreedomofInformationAct (FOIA) clarified that medicalrecords

maydocumentthe administrationof prescribedmedications, transportation to a medical appointment, refusalof

treatment, or incidents resultingin detainee injury or request for treatment. The SR finds that this has led to
arbitrarinessinpractice. First, detainees, former detainees, andcounselexpressed frustrationthat medicalrecords if
provided are often incompleteor evenrecomposedto omit past torture and ill-treatment. She underscoresinthis

contextthe continuingobligationofthe U.S. Governmentunder the ConventionagainstTortureto ensurefull access
to medical records for torturevictims.84 Second, the SR was informedby detainees, defenselawyers, andmedical

personnelofmultipleinstancesin the weeks precedinghervisit whencounselwas notnotifiedofsignificantdetainee
healthissues, includingemergencyhospitalization, surgery, urgentdiagnoses, and a COVID- 19 outbreak, ina timely

manner, ratherpostfacto. Third, for detainees not subject to legal proceedings, access to medical records is also
inconsistentandambiguous. In interviewswithmedicalpersonnel, the SR was informedthat somepersonneldo not

providedetainees withtheirmedicalrecords any requestfor accessto medical records mustby processedby Joint
Task Force counsel. Other personnelreportedshowingmedicalrecordsto detainees but would notgive a physical

copy oftheir records. The U.S. Governmentconfirmedduring the visit that detainees would only be able to access
medicalrecordsdirectlywithoutcounselthrougha FOIArequest raisingcautionas to actualaccessibility

28. such, the SR finds that detainees have been denied timely access to complete and unclassified medical

records, which creates serious barriers to health care and could affect diagnosis and treatment The SR further

underscoresthat the failure to provide attorneys with timely notice and full access to detainee medicalprocedures or

medications may impede their ability to prepare and mount a defense.86 She also finds that the lack of transparent

for medical appointments and emergencies, medication distribution, and related health matters further
contributes to the entrenched arbitrariness of care.

Conclusion

29. The SR concludes that the foregoing conditions constitute a violation of the right to available , adequate , and

acceptable health care as part of the State's obligation to guarantee the rights to life, freedom from torture and ill

See A/ HRC/43/49, 51(a); CAT/ C/ GHA/ CO/ , 10; CAT/ C/MEX/ CO/5-6, 17 see also CAT/C/ GC/3, 13 CESCR Comment No. 14

(2000) , E/ C.12/2000/ 4, 12 ; A/ HRC/38/36, 38. Security forces may be present only inexceptionaland justifiable circumstances, i.e., riskof
physicalaggression.
80

See U.S. Government Accountability Office , Guantánamo Bay Accessing Detainee Medical Records as Part ofMilitary Commissions

Proceedings ( June 2022) , GAO-22-105810 , p . 6. Medical records are also provided to the Office of the Prosecutor , who informs defense counsel
if changes indetainee medical status affect the detainee's ability to participate in his commission proceedings . U.S. Response to SRCT& HR.

The Joint Task Force Joint Medical Group and Office ofthe Staff Judge Advocate coordinate production of medical records of detainees . See
GAO-22-105810 , pp. 3-4 , see also id., pp . 8-9, Figures 2-3.

U.S. Responseto SRCT& HR

officialshaveacknowledgedthedesignationandclassificationofsomepartsofmedicalrecordsas NOFORN (NotReleasableto

ForeignNationals) . GAO-22-105810, pp. 4 , 9 , 10.Thismaycausedelay in theproductionofmedicalrecords. See AL USA26/2022.

SeeCAT/ C / GC/3 , 30( A Stateparty'sfailureto provideevidenceandinformation, suchasrecordsofmedicalevaluationsor treatment, can

undulyimpairvictims abilityto lodgecomplaintsand to seekredress, compensation, and rehabilitation. ) .
85

Accessibility to health facilities , goods, and services includes information accessibility , i.e. the right to seek, receive, and impart information
and ideasconcerning health issues. E/ C.12/2000/4 , 12.States have obligations to ensure detainee medical files are accurate and up-to-date

(Mandela Rule 26) and contain diagnostic information and ongoing records of apatient's health (CAT/ C/ 51/ 14, 30) , including allegations and
injuries indicative oftorture or other cruel, inhuman, or degrading ill-treatment (Mandela Rule 8; CAT/ C/ PRT/ CO/ 5-6, 9 (e) ; see also
A /HRC/42/20, 58) .
86

SeeAL USA26/2022; see alsoICCPR, art. 14(3 ) (b ) ; CCPR/ C / GC32(principleofequalityofarms, entitlinga defendanttoadequatetime and

facilitiestopreparea defense, whichincludesaccesstodocumentsand othermaterialsrequiredto preparethe case) .
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treatment, humane treatment ofprisoners, and effectiveremedy have resulted in the significant deteriorationofthe
physicalandmentalhealthofdetainees, compoundingpost-traumatic symptoms and other severeand persistenthealth

consequences co-related to temporal continuities of healthcare provision at Guantánamo Bay. She finds that the
cumulative effects ofthese structural deficiencies amount to, at minimum, cruel, inhuman, and degrading treatment

under international law. Moreover, the U.S. Government's failure to provide torture rehabilitation squarely
contravenes its obligations under the ConventionagainstTorture

Recommendations: Guarantee specialized health care and facilities to provide torture and trauma rehabilitation (in
consultation with external experts) and treat healthconcerns relatingto torture and ill- treatment, aging, and disabilities,
including through prompt, unconditional, and confidential access to medical personnel and examinations (in
consultation with independent experts) ; Ensure that all detainees and their lawyers have timely, complete, and
unconditional access (not contingent on any judicial order or legal proceeding) to detainee's full medical records
comprising accurate, up -to- date, and comprehensive health and diagnostic information, including immediate
notification where there is a health emergency or change in health status; Institute a mechanism that would allow
detainees prompt access to independent medical examination/doctor, without it being conditional to permission
of/request to officials and establish Mixed Medical Commissions or an equivalent independent body Transfer the
responsibility for the clinical independence of medical personnel at the Guantánamo detention facility to outside the
DoD/penal administration; Ensurethat all medical personnelassigned to the Guantánamo detention facility aretrained
to provide adequate assessment, documentation, and interpretation oftorture and ill-treatment injuries.

C.

30.

14June2023

Rightto Access to Family

The family is recognizedas a fundamentalunit of society entitled to protectionand assistance under
internationallaw, includinginthecontextof situationsofdeprivationoflibertyanddetention. Accessto familyand

the preservationoffamilyties is centralto rightsprotectionsaffordedto any individualdeprivedofliberty, withinand
outsidethe contextofarmedconflict, inadditionto the protectionofthe humandignityofeachindividualdetained.

TheSRunderscoresthat impingementon the right ofaccess to family has devastatingimpactson individualsand

familiesbeyond detention, deprivingother rights and freedoms, includingthe right to bringtheir case before a
competentauthority, andenablingconditionscontributingto tortureandothercruel, inhuman, or degradingtreatment

or punishment.�9Theright ofaccess to family applies to any contextof detentionand includesthe rightto notify
familyofthe situationof detention, transfer, andplace ofdetention; and the rightto be visitedby andcorrespondwith

family, subjectto reasonableconditionsas specifiedby lawor lawfulregulations. The SR observesas an initial
matterthatthe failuretomakethe regulatorybasisofand for familycallsavailableto detaineesor theirfamilies

precludesany ofthe requisitelegalbasis for the limitationsandrestrictionsimposed.

31. Every detainee and family member that the SR met evidencedunrelentinggrief and trauma related to the

inadequateand arbitraryaccess to their family at Guantánamo compoundedby their past enforceddisappearances
and secret detention at the facility. The SR finds that failures to ensure notificationto family of the situationof

detention, includinglegal status, transfer, and placeofdetentionovertime, as well as the ongoingsufferingdue to a
lackofinformation(particularlyfor those with familylivinginconflictzones), the lengthoftime withoutcontact, and

interveningfamily events, such as deaths andbirths, havepreventedthe meaningfulrealizationofthe rightto family.
Everydetainee she met exhibited profoundpsychologicaldistress and suffering when sharingtheir loss of family,

theirunrelentinganxiety for the welfareoftheirfamilies, andtheircompletehelplessnessand lack ofpowerto change
their circumstances. Children have grown up without fathers, the most intimate parts of family life have been

destroyed, and liferituals and cycles havebeenlost. She underscoresthat family membersofpersons detainedinthis

contextare also victimsand affordedrightsprotectionsas She further observes the great importanceand sense
ofmutualsupportand community among the detainees as fellow brothers, , particularlyunder the conditionsof
confinementthat greatly limitmeaningfulfamilialcontact.

87 UDHR, art 16(3 ) ; ICCPR, arts. 17, 23( 1) ; ICESCR, art. 10( 1) ; Conventionon EnforcedDisappearances, arts. 17(2 ) ( d) , 24.
88

See GCIV , art . 116.

89
See generally A / HRC / 49/ 45 ; see also A / HRC/ 27/ 49 , 117 ; CCPR/ C / 114/ D / 2038/ 2011, 10.6-10.7 ; CAT/ C / USA/ 2 , 17-18.

90

BodyofPrinciplesfortheProtectionofAllPersonsunderAnyFormofDetentionorImprisonment, Principle19 ( emphasisadded) ; see also

id., Principles15, 16, 33, 34; U.S.FederalStandardsforPrisonsandJails( 1980) , § 12.12 1325.07, 8 ( e)( 2 ) ( a) DoDI1325.7( further

codifyingthesenormsin nationallegislationandcivilianandmilitaryprisonrulesandregulations) .
91

A / HRC/43/49, 56-60.

/ HRC/ 49/45, 18, 24 seealsoA / HRC/ 13/ 42, 29; CCPR/ C / OP/ 2 , 14.
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32. The SR recognizes the improvements in access to family through calls and video conferences over time,

particularly through the support and cooperation of the ICRC. She underscores that through the perseverance of
lawyers and the ICRC, family ties have been established for almost all detainees . In some cases, detainees families

only learnedthat their relatives were being held at Guantánamo after 15+ Other detainees haveavoided calls,

expressing dire fear that identifying their family members may subject them to reprisals from both the U.S.

Government andtheir home States. The decision to permit telephone and video calls constituted a necessary departure

from previous wholesale withholding of family access apart from letter correspondence through the ICRC. The SR

directly observed the positive impacts ofthese family calls during her visit. She was also made awareof developments

inthe frequency ofcalls between detainees and family members, which increased for non- high value detainees from

quarterly to monthly calls for some. The SR welcomes the indication that technological equipment is being installed

to improve the quality of calls for high-value detainees, though she understands these calls will still not be in real

time. She also welcomes that a hearing accommodation was implemented in one instance . She underscores that

standard protocols should be established to respond when accommodations for disabilities are required, order to

enable responsive, timely, and consistent implementation.

33. Whilethe U.S.Governmenthas now establishedsome familyaccessthroughthe abovechanges in policy,

the abilitytomeaningfullycommunicatewith family is centralto the fulfillmentofthe U.S. Government'sobligations.

Detainees, counsel, andmilitarypersonnelidentifiedseveral ongoingobstaclesto meaningfulfamily communication,

includingthe lack of confidentialityof family calls, calls that are not in real-time, poor or often last-minute
communicationwith regard to call cancellationsand delays, and limitedfrequency of calls at odds withthe actual

numbersofremainingdetainees. A numberof detaineesandcounselalso raisedissuesconcerningthevettingprocess
for family members to be added to the call list, as well as potential limitations placed on " extended family
participationin The SR finds that allofthese conditionsimpedemeaningfulcommunicationandcontributeto

an environmentthat produces severe psychologicalpain and suffering for detainees. She also regretsthat despite
requests,the U.S. Governmenthas notalloweddetaineefamily memberstovisit in-personapart fromoneexceptional

example This absolute prohibitioncontinuesto breachthe U.S.Government'sobligationsto detaineesto promote
and protecttheirrights to familyaccessunder internationallaw. Meaningfulrelationshipwith family is essentialfor

a life of dignity and provides the social and emotional rapport that is an inoculatoragainst anxiety, despair, and
subjugation. The oppositeis also true thatthe absenceofmeaningfulrelationshipsforovertwo decadescontributesto

anenvironmentofsubjectiveharmandcoercion for the detainee.

96

34. The SRfindsthediscrepancyin family access betweencategories ofdetainees to be arbitraryand assertsthat

there shouldbe an equal rightoffamily access for all detainees irrespectiveofcategory. Inparticular, she was told
that the impactof the extended delays of the non-real-time video calls for high-value detainees makes normal

conversationsimpossible. The SR was informedduringinterviewsthat these practices, inpart, are used to justifythe
limitations of frequency and duration of calls given the added hours to otherwise normal conversations. She
underscoresthe long-term psychological impact for the extended withholdingof family access for high-value

detaineeswhoreceivedfirst access inonly 2015, and the continuedlimitationsruncontrary to the fundamentalrights

protections required in detention, particularly prolonged detention. She finds the U.S. Government's failure to
significantlyincreasethe frequencyand quality of family calls for all remainingdetainees disconcerting, especially

giventhe exceedinglysmallnumberofmenremainingat GuantánamoBaytoday.

35. Inaddition, withoutaccepting or privilegingcertaincategories ofdetainees, the SRisalsouniquely concerned

about those individuals cleared for release and transfer eligible, who continue to be subject to limitedaccessto family
despitethe recognitionof their anticipated release. Reintegrationmay be positively impactedby increases inaccess

and the SRhighlightsthat relevantmilitarypractice supports sucha procedure, notingthat correspondencewithfamily
isoften subject to individualizedconsiderations, makingthecontinued restrictionsparticularly arbitraryfor thosewho

Inonecase, only thedetainee'smotherwas abletorecognizehimbyvideocall, whereashis siblingsthoughtthedetaineehadbeen

misidentified, findinghimunrecognizabledue to rapidaging.

Allfamilycallsarescreenedby the guardforce, and familymembersand detaineesaretoldonly todiscussfamilyaffairs; discussionofthe

conditionsofconfinement, detaineepopulation, and the guardforceisstrictlyprohibited, whichcontravenestherationalesfor therightto family

access.

TheU.S.Governmentconfirmedthattheremaybedifferencesin extendedfamilyaccessbetween non-highvalue and high-value

detainees. Unlikethe policyfor non-highvalue detainees, theformalpolicyfor high-value detaineesexcludescousins. TheU.S.Government

assertedthatthis hasnotbeenraisedas anissueby high-value detaineestodate.

The SR understands that the DoD may not permit any person who is a family member of an individual detained at Guantánamo to visit the

individual. She notes that a father and sister were permitted to attend a recent military commission proceeding but only at the sentencing phase .
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are cleared for release. She welcomes the commitment from the U.S. Government to assess ways to increase the

durationand frequency of calls at least for the detainees, who have been cleared for release, reiterating, however, that

herconcerns apply across the full detainee population.

Recommendations: Equalizethe frequencyand quality offamily calls, to ensure thatalldetaineesregardlessoftheir

categorizationareprovidedwithat leastone call permonth; Facilitatea practicaldialoguewith the ICRCto increase
the frequencyand quality of calls and address challenges associated with the vetting processes for family calls,

includingthroughtheimmediatescopingofalternativemodalitiesfor moremeaningfulcommunication, suchas direct
calls to families, in-person family visits, and real-time communication for high-value detainees; Increasethe

frequencyofcalls with family membersfor detaineesnow transfer eligible; Expand the levelof extended family
members included in family calls; Recognize the long-term impacts of the extended situation of detention and

prolongedperiodsof lack of contact with family, and ensure that reunificationwith family is central to discussions
with detaineesand counsel inpreparing for repatriationor resettlement.

Right to Access to JusticeD.

14June2023

Rightto Counsel

36. The right to access to counsel is well settled under internationalhuman rights law and international

humanitarianlaw andvital to ensuringthatthe rightsofall personsdeprived of their libertyare Accessto
counselis fundamentalto fair trial and due process guaranteesand an applicationoftheprincipleofequalityof
Italso servesas a fundamentalsafeguardagainst torture and ill- treatment, arbitrarydetention, and other breachesof

fundamentalfreedomsandhuman Itis an entitlementon the part of all detained personsthat attachesfrom

the momenta personis detained.101

37. The SR recognizesthat positivestrides havebeen maderegardingaccess to counselsince GuantánamoBay
detaineeswere first renderedand endured prolongedperiods in many cases more than seven years without any

effective assistance of legal counsel. She observes the rangeofcounsel presentlyavailable to detainees, whether for
military commission proceedings, habeas corpus cases in federal court, administrative Periodic Review Board

hearings, and other mattersrelatedto detentionat Guantánamo. She commendstheseattorneysfor forgingsignificant
trust and strong relationships with their clients, in many cases for over a decade. She underscores to the U.S.

Governmentthe importance of facilitating prompt, unrestricted, and confidential attorney-client relationshipsand
communications regardlessof the categoryof counsel not just because it is required as a matterof international

humanrightslaw norms and standards, but also because it is necessaryto protect the rule of law, the integrityof
the detentionreview, habeas, andmilitarycommissionproceedings, and at the mostvisceral level, the humandignity

ofmendeprivedof their liberty for whom meetings with their attorneysare the only external socialcontactthey are
grantedaside from thetime spentwith their own brothers and the guard force.

38. The SR acknowledges that the different categories of legal representation may call for distinct operational
procedures for selecting and appointing counsel and scheduling and facilitating attorney- client communications and
meetings. She notes that the DoD Office of General Counsel together with the Department of Justice , as needed
reviews habeas counsel requests, the Office of Military Commissions reviews military commission counsel requests,
and the Periodic Review Secretariat reviews private counsel access. These different procedures are primarily governed
by protective orders, and the visit policy is ultimately executed by the Undersecretary of Defense for Policy During
her visit, the SR was informed that while governance across these different categories of counsel may be different , it
remains consistent and cohesive in practice.

39. The SR expresses concern , however, that an arbitrary hierarchy of counsel access has arisen from these

distinct procedures . It is her understanding based on interviews with detainees and counsel that in practice , the scope

97
1325.07, ( e) ( 2) (a); DoDI 1325.7 (further codifying these norms innational legislation and civilian and military prison rulesand

regulations )
98ICCPR, art. 14(3) (b ) ; GCIII, art. 105; GCIV, art. 72; see also generally UNPrinciplesand GuidelinesonAccess to LegalAid in Criminal
Justice Systems Basic Principleson the Role of Lawyers; Body ofPrinciplesfor the ProtectionofAllPersons underAny FormofDetentionor
Imprisonment.
99

CCPR/ C/ GC/32, 32 ( citing CCPRjurisprudence) .

100SeeCCPR/ C / GC/20, 11; CAT/ C / GC/ 2 , 13.

See CCPR/C/GC/32, 34;Body of Principles for the Protection of All Persons under Any Form ofDetention or Imprisonment, Principles 17
18 Principles and Guidelines on Access to LegalAid in Criminal Justice System,Principle3(20).
102

see alsoA / HRC/WGAD/ 2022/66, 108.
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ofwhat canbe discussedwith detainees, the scope of comfort and other essential items that can be providedto
detainees, andthe scopeofaccessto informationincludingaboutconditionsofconfinementandmedicaldevelopments

alldependon the categoryofcounsel, and thatguardforce personnelinvoketheapplicablerules and protectiveorders
tojustify discrepancies. She is deeplyconcernedthatthe idiosyncrasiesofthe variousgoverningregimeshaveled

to arbitrarinessandunjustifiableinequities. Byway ofexample, she was informedthat militarycommissiondefense
counselfor detainees who havebeen chargedare permittedto bringtheir clients a far wider range ofcomfort items
and even medicinesthan counsel for detainees who have not been charged; and military counsel often receives

additional informationand case updates that are not transmitted to civilian counsel. The SR underscores that all

detainees regardless of whether they have been charged or not or cleared for transfer or not deserve equal,
unhinderedaccessto counsel, particularlygiven the torture and cruel, inhuman, or degradingtreatmentto whichall
detaineeshavebeensubject.

14June2023

40. TheSRfurtherunderscores that any meaningfulaccess to counsel requiresthe U.S.Government's reasonable

facilitation ofattorney- client communications and meetings. In this regard, she notes with concern that detainees

and attorneys alikerepeatedly highlighted instances where the U.S.Governmentdenied attorneys in-personand virtual

access, often at the last minute while already onthe island, withoutany stated grounds for the denial. Such restrained

accessto counsel has severe and persistent mental health consequences for detainees. Ofparticular concernto the SR

are multiplereported instances whereby military commissions counsel with longstandingattorney-client relationships

withdetainees, includingdetainees who have previously testified as witnesses in ongoing cases and/or been named in

witness lists by the prosecution or otherwise appointed for purposes ofongoing plea negotiations, were denied both

virtual and in-person access to their clients, including on the basis that their clients did not have an active case or

controversy before the military commissions, a policy that is currently under revision. The SR expresses serious

concern at this novel justification and finds that the black box of applicable exacerbates this sense of

arbitrariness. She was informed that the DoD accommodates counsel meeting requests based on availability,

operational and logistical constraints, and the applicable governing regime, and that additional guidance will be

implemented soon to clarify the types ofattorney- client relationships for which the Joint Task Force will facilitate

visits to include counsel visits for detainees that may be called as witnesses and for detainees whose military

commission charges are not active. She warns the U.S. Government against asserting exigent circumstances to

justify restrictions that functionally undermine the right to counsel access and puts at risk the entire integrityof the

military commission system. The use ofbureaucratic delays and opaque justifications to deny the right to counsel

access squarely contravenes the right to access to counsel free from restrictions, influence, pressure or undue

interferencefrom any quarter.
105

41. The rightofaccess to counsel is about more than just physical access to legal representation. Rather, it
encompasses various components including private communications and meetings, without delay, interceptionor
censorship and in full confidentiality. In this regard, the SR observes with concern the years- long history of
litigation disputing the confidentiality of attorney-client meeting roomsat the Guantánamo Bay detention facility,

including in spaces where the same detainees were previously subject to torture and other enhanced interrogation

methods The SR underscoresthat accordingto internationalhumanrights law standards, [ i ]nterviews between a
detained or imprisoned person and his legal counsel may be within sight, but not within the hearing, of a law
enforcementofficial

42. Regarding the detainee's right to choose their counsel , the SR recognizes that national security/ security

clearance considerations considerably restrict the available pool of lawyers . This reality compounded by logistical

hurdles to in-person visits significantly limits the availability of counsel of detainee's choosing and can contribute

The U.S.Government informed the SR that each category oflegal proceeding is governed by specific rules and protective orders tailoredto
the proceeding.
104 CCPR/C/GC/32, .
105Id.

106 . (citing CCPR/C/ 81/ D / 1117/2002, 6.4; CCPR/ C/ 85/ D/907/ 2000, 6.3; CCPR/ C/ 69/D /770/ 1997, 8.5) ; see also Basic Principles onthe
RoleofLawyers, Principle 8.
107

See, e.g., U.S.v. KSMetal., AE 133QQid. , AE133GGG; U.S.v . Nashiri, AE419J. Shenotesthemilitarycommissionorderfindingno audio

monitoringcapabilityaftera fulltechnicalsurveillancecountermeasuresinspectionofJointTaskForce- controlledattorney-clientmeeting

locations(AE133BBB( GOV) ) , butalsonotesthe continuedassertionsbycounselanddetaineesthataudiomonitoringcapabilityremains,

allegedlycorroboratedby specificinstancesofguardforceintervention.

108 BodyofPrinciples for the ProtectionofAllPersonsunderAny Form ofDetention or Imprisonment, Principle 18(4) (emphasis added) .
109 ICCPR, art. 14(3) (b) ; CCPR/ C/ GC/32, .
110

Approval required for in-person meetings and subject to the military rotator flight schedule mean that attorneys must undertake a one-day trip
or a four- day minimum stay
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to a sense of helplessness and subjugation . The SR also recognizes the limited resources available to counsel and

underscores the importance of fully equipping counsel with robust federal resourcing and independence in order to

meet the urgent need to ensure the access of detainees to effective counsel.

Rightto FairTrial

43. TheSRreiteratesthat the U.S.Governmentis obligatedto ensure that detainees are affordedthe fair trialand

due processproceduralguarantees enshrinedunder internationalhuman rights law. This includes the right to a fair

andpublichearingby a competent, independent, and impartialtribunal, the presumptionof innocence, the rightto be
informedpromptlyand indetailof the criminalchargesbroughtagainst them and tobe tried at all stages, whether

infirstinstanceoron appeal without unduedelay Whena trial doesnotoccur withina reasonabletime release
mustbe considered.112

14June2023

44 Itisthe U.S. Government's position that all detainees who remain at the Guantánamo Bay detention facility
are detained lawfully as a matter of international law because the United States is engaged in an ongoing non
international armed conflict with al-Qaida and associated forces and may detain enemy belligerents consistent with
the law of armed conflict until the end of hostilities . However , under international humanitarian law non-

detention is based on an imperative threat to security and it is the SR's position that detention on this basis is an
exceptional measure to be sought only on an individuated basis and subject to procedural guarantees including regular,
independent, and impartial review of their detention. Under a law of war detention framework , internment must
cease as soon as the reasons for it no longer Moreover , with the passage of time, the U.S. Government is
under an increased burden as the detaining State to objectively demonstrate that each detainee continues to pose a
serious security threat . The SR observes with profound concern that of the 30 men remaining at Guantánamo , 19 men
have never been charged with a single crime in some cases , after more than 20 years of detention in U.S.custody .
The SR is concerned that the continued internment of certain detainees follows from the unwillingness of the
authorities to face the consequences of the torture and other ill-treatment to which the detainees were subjected and
not from any ongoing threat they are believed to pose. Without making a factual designation of combatant status
and the existence of an ongoing armed conflict , the SR stresses that neither international humanitarian law nor
international human rights law countenances concealing evidence of prior misconduct by the detaining authority as a
reason for continued detention . The SR has addressed the interplay of international humanitarian law and international
human rights law in counter-terrorism contexts in prior reports and invites attention to those reports inthis regard.117

45. Moreover, the SR finds that the Periodic Review Board process lacks the most basic procedural safeguards ,
including because the process is a purely discretionary proceeding that is not independent and that is subject to veto
bythe political officials on the review committee . Further, the fact that 16 men have been cleared yet remain trapped
inthe Guantánamo detention facility is indicative ofthe Periodic Review Board process disconnect from any actual
release and the arbitrariness of the cleared men's ongoing detention . Regarding habeas remedies she finds it has been
overwhelmingly ineffective both in efficiency of process and delivery of the remedy of actual release for detainees .
Detainees have had access to habeas corpus since 2004, but most proceedings have languished in judicial pipelines
undermining the requisite regularity of independent , impartial, review, and calling into question their effectiveness as
a matter of international human rights As one detainee explained, while the conditions of confinement may
have improved, the legal conditions are worse than ever.

ICCPR, art. 14; CCPR/ C/ GC/32, .

ICCPR, arts. 14, 9 ; see also, e.g., A/ HRC/ WGAD/2022/ 66, , 120.

SeeAuthorizationforUseofMilitaryForce, U.S.PublicLaw107-40; U.S.Responseto SRCT& HR(citing, interalia, NationalDefense

AuthorizationAct for FiscalYear2012, Pub. L.No.112-81, 125Stat. 1562(2012) , 1021; Parachav . Biden, No.04- cv-2022, 2022WL

2952493, at*3-* 4 (D.D.C.July26, 2022) ; ResponseTo PetitionForA WritOfHabeasCorpus& MotionTo Dismiss ForJudgment,

Hawsawiv . Biden, No.21- cv-2907(D.D.C.) , at 12-13( filedFeb.2, 2022, ECF12)) .

114 See Jelena Pejic, The protective scope of Common Article 3: more than meets the eye, International Review ofthe Red Cross ( IRRC) (2011) ,
pp. 208-209 see generally Jelena Pejic , Procedural principles and safeguards for internment/ administrative detention in armed conflict and other
situations ofviolence , IRRC (2005 ) .

Pejic, Proceduralprinciplesandsafeguards, IRRC(citingGCIV, art. 132 API, art. 75( 3) ) .

See ICRC, Procedural principles and safeguards for internment/ administrative detention inarmed conflict and other situations ofviolence, p .
380 .

See, e.g., A/ 75/ 337; A/ 73/361
118

115

116

See A / HRC/ WGAD / 2022 / 66 , 86 .

119 See A / HRC/WGAD/2022/ 66, , 107.
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46. The SR further finds fundamental fair trial and due process deficiencies in the military commission system.¹
She notes that nine men involved inthe military commission process are still in the pretrial phase after experiencing

countless delays. As one detainee interviewed expressed with exasperation , the system is paralyzed but their only

option is to engage . The defendants in the September 11 case were arraigned in May 2012 , with pre- trial hearings
suspended through at least early 2023. The endless delays in their cases, and the U.S. Government's failure to even
move past the pre-trial phase clearly fail to meet the undue delay She further expresses serious concern

that the military commission hearings have been inundated with an array of procedural obstacles and legitimacy
challenges , ranging from issues with interpretation including due to alleged bias and lack of independence and

impartiality and significant technological failures in the courtroom , to abrupt prosecutor and judge retirements and
resignations and conflicts of interest. The SR observes that the constant exposure to judicial uncertainty and

arbitrariness induces a growing sense ofhelplessness and hopelessness among many detainees and over time, leads to
chronic anxiety and depression . Indeed, generally the longer a situation of detention lasts, the higher the likelihood

that the prohibition of torture , cruel , inhuman , and degrading treatment has been breached . Here, some detainees
have been held in U.S. custody for over 21 years , with virtually nothing they can do to influence their own situation .

The SR underscores that these cumulative and unrelenting exposures to uncertainty , powerlessness , and a lack of self
determination are immensely harmful for detainees . The SR recognizes the ongoing plea bargain negotiations . She

urges their consistency with international human rights law requirements of due process and fairness , noting the
specificity of plea bargains in the context of systematic torture and ill-treatment . She also urges full transparency and

engagement with victims of terrorism, recognizing their rights noted above.
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47. Lastly, the SR expresses concern at the extent of secrecy that pervades all of the available judicial and
administrativeproceedings. She is particularlyconcernedabout the presumptiveclassificationreviewofsubstantial
informationarisingfrom Guantánamo. She emphasizesthatthe rightto equalityofarms includes adequatetime and

facilitiesfor the preparationofhis defense, includingaccess to documentsandother evidence and allmaterialsthat
the prosecutionplans to offer in She finds that where defense lawyers are unable to challenge whether

evidenceproducedwas derivedfromtorture e.g. whenthey receiveonly a summaryofdocuments thatlacksvital
information the rightto equalityofarms isviolated. Shestressesthatthe U.S. Governmenthasthe burdenofproving

that a statementhas not beenmadeunder torture. The SR appreciatesthe U.S. Government'sfull commitmentto
the prohibitionofany admissionofstatements(whether the accusedor a thirdparty) obtainedthroughtortureorcruel,

inhuman, or degrading treatment at all phases of a military commission. However, she has identifiedattemptsto
erodethis fundamentalprincipleby mountingargumentsthat thisprohibitionis not applicable to derivativeevidence

andnon-military commissioncases thus weakeningthe stated commitmentto preventtorture. She emphasizesthat
the U.S. Government'sobligationto exclude any statementsderived from torture extends to indirectrelianceof

testimonyextractedby tortureand to any proceedings, includingpre- and post-trial proceedingsandsentencing128

120

Recommendations: Guaranteeequal access to counsel to all detainees, includingaccess to militarydefensecounsel
fordetaineeswho may be listedaswitnesses inongoingmilitarycommissioncases, evenifthey do not havean active

case or controversy ; Standardizeand equalize the extent of counsel access regardless of the category of legal

representation, includingwith respect to the scope of what can be discussed with detainees, the scopeofessential
items that can be provided, and the scope of access to informationand evidence about the detainees situationof
confinement, includingtheir medicalcondition; Increasefinancialresources and discretionon the part ofthe Chief

Defense Counsel to allocate funding to defense lawyers, independent of external pressures from the Prosecution,

ConveningAuthority, or other DoD stakeholders; Safeguardthe prohibitionofall torture- derivedevidencefromall
proceedings, includingpre-trial and post- trial and in plea bargains.

120

It is the U.S. Government's position that [ a] current military commission proceedings at Guantánamo incorporate fundamental procedural
guarantees that meet or exceed the fair trial safeguards required by Common Article 3 and other applicable law and are consistent with those in
Additional Protocol to the 1949 Geneva Conventions. U.S. Response to Joint Communication regarding Guantanamo Bay Detainee al- Tamir
(AL USA26/2022 ) (May 5, 2022 ) , p . 6.

121See CCPR/ C / GC/32, ¶ 35; CCPR/ C / GC/ 35, 33-37 (citing CCPRjurisprudence); API, art. 74(4 ) .
122

See A / HRC/37/50, 27.

ICCPR, art. 14(3 ) (b ) ; CCPR/ C / GC/ 32, ¶ 33 .

124See ClassifiedInformationProceduresActof1980, 18 U.S.C.app. 3 § 4 ; MilitaryCommissionActof2009, 10U.S.C. 949p-4(b) (1) .
125CAT, art. 15 A/ HRC/25/ 60, .

16

126 U.S.Response to SRCT& HR; see Title 10 U.S. Code 948r( a) ; MilitaryCommissionRuleofEvidence304.

127Article15ofCATstatesthat anystatementwhichisestablishedto havebeenmadeas a resultoftortureshallnotbeinvokedasevidencein

any proceedings, exceptagainsta personaccusedoftortureas evidencethatthestatementwasmade.

128SeeCAT/ C/30/ D/219/ 2002, ; CCPR/ C/ GC/32, 6 CAT/ C/29/D / 193/2001, 6.3.
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E. Conclusion

48. The SR finds that the UnitedStates has failedto promote and protectfundamentalfair trial guarantees and

severelyimpededthe detainees access to justice. Basedon the cumulativeconditionsoffair trial violations set out
above compounded by the lack of access to family, significant physical and mental health problems, and other

conditionsofconfinement the SR determinesthat it is highly unlikelythat any detainee can effectivelyassistwith
andparticipateintheirowndefense. Moreover, she finds thatthe compoundingeffectof the abovementionedfair trial

violations with respectto allpresentdetainees, regardlessoftheircategoryoflegalproceedings areofsuchgravity
as to give the deprivationof liberty an arbitrary character. She also determines that the fact that all of the men

detained are/have been Muslimmen of foreign nationalities separately lends to a systematic findingof arbitrary

deprivationof liberty on the grounds ofdiscrimination.130

49. TheSRrecognizesthat the materialconditionsof detentionat GuantánamoBay haveimprovedsubstantially

since the first detainees were transferred and in the following years when it was a place characterized by
institutionalizedand systematicbrutality andenduringharmto allwho were detained there. Everydetaineeshe met

confirmedthis improvement. Inthe presentreport, the SR is calledto bothacknowledgesubstantialimprovementsto
the materialconditionsofconfinementandequallyto address as a separate matter, ifcurrentdetentionpracticesare
incompliancewith internationallaw. She underscoresthat formanyofthe detaineesshe spokewith, the dividingline
betweenthe past and the present is exceptionallythin- somenon-existent andtheir past experiencesoftorture

livewith them in the present, without any obvious end in sight includingbecause they have receivedno torture
rehabilitationto date. Indeed, the U.S.Governmenthas failedtoprovideanytorturerehabilitationtodetainees, despite
havingpreviouslyauthorizedand enabled torture practicesand seriousviolationsof internationalhuman rightsand

humanitarianlaw. Nor has the U.S.Governmentadequately investigated, remedied, and institutedrobust legal and
administrativesafeguardsto preventfutureabuse, or issueda Stateapology After overtwo decades ofcustody, the

U.S.Governmentis intimatelyawareofthe depthandseverityofmanydetainees currentphysicalandpsychological
harmsyetthe GuantánamoBay detention infrastructureremains constitutedby, amongother constituentelements,

near-constant surveillance, forced cell extractions, undue use of restraints, and other arbitrary and problematic
implementationof the stemmingfrominadequatetraining( sectionII.A) ; structuralandentrenchedphysicaland

mentalhealthcaredeficiencies( sectionII.B) ; inadequateaccessto family includingthe failureto facilitatemeaningful
familialcalls and visits (section II.C) ; and ongoing, arbitrary detention characterizedby fair trial anddue process

violations ( section II.D) . She finds that the severe mentaland physical pain and suffering and the cumulative,
compoundingeffectsofthese identifiedpracticesandomissions for the dignity and fundamentalrightsand freedoms

ofthis detaineepopulation, are reasonablyforeseeable. She concludes that the totality ofthese factors, without
doubt, amountsto ongoingcruel, inhuman, and degradingtreatment at the GuantánamoBay detentionfacility, and
mayalsomeetthe legalthresholdfor torture. This is a structuraldetermination. The SR acknowledgesthatfurther

individualizeddeterminationwouldbe neededtomakethe assessmentoftortureon a case-by- casebasiswith respect
to eachdetaineeremaining

50. The SR acknowledges the current administration's stated and positive commitment to closing the

Guantánamo Bay detention facility , including a review of all relevant developments and agencies to develop an

approach for responsibly reducing the detainee population and setting the conditions to close the facility and the

129 See A / HRC/ 36/38 , 8( c) ( WGAD , Category ) ; see also A/ HRC /WGAD /2022/ 66 , 105-110 A / HRC/ WGAD/2022/ 72, .

See A/ HRC /36 /38 , 8( e) ( WGAD , Category V ) ; see also A / HRC /WGAD /2022/ 66 , A / HRC / WGAD /2022/ 72 , 84 .

See , e.g. , SSCI Report Recommendations ( Dec. 30 , 2014 ) ; CAT/ C/USA/ QPR/ 6, 35; U.S. Reply , 138-139 ; see also generally CAT;

ICCPR Draft Articles on State Responsibility Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law Istanbul Protocol .
132See A / HRC/43/49,

See A/HRC/43/49, 70(constituentelementsofa torturousenvironment); CAT/ C/ 46/ 2, 105(the totalityoffactorswhichrelateto the
preventionor likelihoodoftortureoccurring); CAT/ C/GC/ 3, 40 (affirmingthe ongoingharmof tortureand the increaseoftheexperienceof
harmduetopost-traumaticstress, discussedinthecontextoftheobligationofremedy); CAT/ C/GC/2 , 13-14, 19(scopeofbasicguaranteesin
detentiontopreventtorture,plusobligationswhena detaineeis knowntobeina placewheretorturehas occurred); A/ HRC/ 13/ 39/Add.5, 30
32(encompassingomissionsas the requisiteStateact; severe, ongoingmentaland/ or physicalpainor suffering; andthe purposeof, interalia,
extractinga confession, punishment, intimidationandcoercion, or discrimination); A/ HRC/43/49, 34(intentionalitydoesnotrequirethatthe
inflictionofseverementalpainorsufferingbe subjectivelydesiredby the perpetrator, butonlythatitbe reasonablyforeseeableasa result, in the
ordinarycourseofevents,ofthe purposefulconductadoptedby theperpetrator) ; see alsoManfredNowak(ed.), The UnitedNationsConvention
againstTortureand ItsOptionalProtocol: A Commentary(2ded. 2019) , pp. 23-59, sections3.1.1-3.1.5(addressingissuesofinterpretation
relatedto conduct, inflictionofseverepainandsuffering, intention, purpose, andpowerlessness).
134 See A/ HRC/43/49, 30.

U.S.Responseto Joint CommunicationRegardingGuantanamoBayDetaineeal-Tamir (AL USA26/2022) (May5 , 2023) .
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transferoften individuals from GuantánamoBay during PresidentBiden'stenure. She restatesher prior calls for the
closureofthe detentionfacility, and urges the U.S.Governmentto considerimmediatepaths to closure, including

by scopingtransfer to U.S. military bases abroad or arrangementswith foreignjurisdictions in compliance with
internationallaw for individualspresently involvedor convictedinthemilitarycommissionprocess.

51. Lookingforward, the SR underscoresthat there is also an ongoingobligationto ensurethe preservationand
access to both prior and present detention sites, tied directly to Member State obligationsto undertake prompt,

independent, and effective investigationof torture under the Convention against Torture. Without prompt and
material preservation of sites, the inability to credibly establish facts, identify those responsible to facilitate

prosecutionor other measuresto providerepair, redress, andprotectionto victimsoftortureare thwarted The SR
underscoresthatthe U.S. Governmenthas an ongoingobligationto investigatethe crimescommittedat Guantánamo,

includinganassessmentofwhether theymeetthe thresholdofwarcrimesandcrimesagainsthumanity. Ata minimum,
aninvestigatormustbe able to recoverandpreservemedicalevidence, observeprotocolsregardingchainsofcustody,

determinefact patterns, practices, and locations, andpreservephysicalevidence, whichcertainlyincludesdetention
centersandotherallegedsitesofviolations. The SRfindsvarying, fragmented, anddelayedpracticesofpreservation

ofpreviousdetentionsitesthat remainactiveissuestoday andraisequestionsrelatedtolong-termprospectsfor truth,
justice, accountability, and memorialization. Variousmilitarycommissionpreservationorders apply to Camps 1 to 4

and Camp 7, includingdigitalizationof each camp by the FBI (Camp 7 in June 2021). The preservationorders

applicableto Camp 7 are specificto ongoinglitigationandvary one case, the order was automaticallywithdrawn

afterthe completionof FBI digitalizationand a tour by defensecounsel, with the only remainingobligationto notify

the DefenseandCommission30 days prior to demolition. Inother cases, preservationorders remainactive until
furthernoticeofthe Commission. The SR is concernedthat some digitalrecords ofpreservationmay remaineither
unavailabletocounselor incomplete, inpotentialcontraventionoftheprincipleofequalityofarms underinternational

humanrightslaw. She is also concernedby the U.S. Government'spracticesof " sanitizing and cleaningout
priorsitesofdetentionthatare ofmaterialrelevanceto continuingobligationsto investigatepastallegationsofhuman

rightsabuseandthe abilityof individualsto mounta meaningfuldefense. She underscoresthat immediate, proactive

action is necessary to bring preservation measures into compliance with international law standards, with

consistencyandtransparency.

PART III: REPATRIATION & RESETTLEMENT

52. Since the opening of the Guantánamo Bay detention facility , 741 men have been released (approximately

150 have beenresettled to 29 countries, with the remaining repatriated) , with 30 menhaving since died. During the

course ofthe SR's technical visit, four men were patriated or resettled . Sixteen men remaining at Guantánamo are

cleared fortransfer , and their timely repatriation and/or resettlement is urgent.¹146

53. Duringthe technical visit, the SR met with, inter alia, men cleared for transfer, as well as a representative
group of repatriatedand resettled detainees across regions (European, African, LatinAmerican, Central Asian, and

Arab States) and their families including through a formal working levelvisit to Slovakia, where she met with
Guantánamo detainees resettled there, as well as government personnel and other relevant stakeholders. She

encounteredmen whose repatriationor resettlementhadbeena positive experience, menwhose situationhas improved

136A / HRC/ 13/ 42; USA5/2016; USA5/2020; USA17/2020; USA22/2017

137 CAT, art. 12 see also generally BasicPrinciplesand Guidelinesonthe Rightto a Remedyand Reparationfor Victims of Gross Violationsof

InternationalHumanRights Law and Serious Violations ofInternationalHumanitarianLaw IstanbulProtocol.

Seee.g., CAT/ C / 20/ D /59/ 1996, 8.2-8.5.

139 IstanbulProtocol, 224.
140 AE430C, 5(e) .

141Al-Baluchi, AE819H (notingthat the terms ofthe Government'spreservation efforts referenced inthe Order are underclassificationreview
andunavailableto the SR)
142 See e.g., AE 8191; InreAlBaluchiv . U.S., 19-1146 (D.C.Cir. July 15, 2019) , ECF No. 1797162; In reAlBaluchi, 952 F.3d 363, 367, 371-72
(D.C.Cir. 2020).
143 SeeAl-Nashiri,AE430C, includingthescopeofobligationsfor the U.S. Governmentunder its own Rule for MilitaryCommission701(c)( )
144 IstanbulProtocol, 227
145

Ninedetaineesalsodiedincustodyat the detentionfacility. TheSR was informedthattheU.S.Governmentconductedinvestigationsinto
thesedeathsandtransferredthe bodiesoftheseindividualsto theircountriesoforigin. Shenotesherongoingconcern, however, thatcertain

familymembersneverreceivedthe bodiesofthe deceased, andthatno familyhasyet beencompensatedforthe deathincustodyas required

underinternationallaw. See, e.g., ICCPR, art. 6; CCPR/ C/ GC/ 36, 27-29; CCPR/ C/ 114/ D/ 2038/2011, 10.5.

146 See ICRC, After 20 years ofvisits, ICRCcalls for transfersofeligible Guantánamodetainees( 2022) .
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over time, and men for whom return was and remains difficult, and whose rights were further violated following
transfer.

54. The SR stresses that there are distinct and concrete internationallaw obligations engaged for the U.S.
Governmentbefore, during, and after the transferofdetainees to othercountries, whethera countryofcitizenshipor

a countryofresettlement. Suchobligationshavebothjus cogensand treaty lawdimensions, particularlyas regards
non-refoulement, andencompassboth negativeandpositiveobligationsthat applyextraterritorially The SRholds

thatthe obligationsof Statesintransferare of a more specific andcompellingformwhenthe individualconcerned
has beentorturedor ill-treated inthe custodyof the transferring State. She emphasizesthat any transferprocesses

implementedbythe transferringStatemustbe internationallawcompliant, with individuatedassessmentsspecificto
eachdetainee, transparencyregardingconditionsofthe receivingState, andclear proceduralguaranteesinlinewith

internationalhumanrightslaw. Any diplomaticassurancemustbewritten, specific, andprovidefor the transferring
Stateto follow- up on the veracityof assurancespost-transfer and fundamentally, such assurancescannotoverride
the objectivenon-refoulementdetermination. The SR also underscoresthe obligations of receivingStatesthat must

fullyprotectthe rights offormerdetaineesunderthe usual courseofinternationalhumanrightslawandrecognizethe

complexneedsofthis particularpopulationofmen. She stressesthat supervisionandaccountabilityare requiredwith

respecttoreceivingStates150

55. The SR acknowledgesthat there is some positiveevidenceof internationallaw and humanrights-compliant
practiceina numberof these repatriationor resettlementcontexts In some countries, former detaineeshavebeen
providedfrom the momentoftheir transferthe essentialmeansto live a dignifiedlife. Suchbasic minimumsinclude

the right to a legal identity and the right to health care includingmeaningfulaccess to mentalhealth services and

rehabilitation and the means/provision to pay for such services. Meaningfulhealthcare access for torture victim
survivorsalso includes medicaland psycho-socialprovisionwhichcan address or manageprior systematictorture as

wellas healthsupport for family members as secondary victims. Other minimalessentials includethe realizationof
accessto education, training, and support to enablemeaningfulwork, accessto and capacityto pay for culturallyand

sociallyappropriatehousing, accessto food, theright tohavea familylife includingreunificationwithfamily members
inresettledcountries, and the rightto movefreely withinone's country and to enter and leaveone's country. Good

coordinationbetween federaland local authorities is absolutelynecessaryto ensure these minimalstandardsare met.
A very smallnumberofcountriesof resettlementhaveofferedformer detaineesa pathto citizenship.

56. Regrettably, howeverthe vastmajorityof detaineescontinueto experiencesustainedhumanrightsviolations

beginningwith the veryprocess of transfer to the countryofreturn or resettlement. The SR raisesseveralinter-related
concernsregardingtransfer. She finds that there is little meaningfulengagementwith the detainees and their legal
representativesconcerningtransfer, whichappearstobe viewedas an inter-governmentalproblemto be solved, rather

than a rights-endowingprocess for personswho are torture victims and survivors. She notes that the Departmentof
State's newlycreated positionof Special Representativefor GuantánamoAffairs (September2022) is not as senior

positionasthe priorSpecialEnvoyfor GuantánamoDetentionClosure, andthatthe Ambassadordidnotvisitthe men
at Guantánamountil seven months into her tenure, bringinginto question whether her office is undertakingan

appropriatelydetainee-centered and comprehensiveapproach. The SR was informedthat there is a general process
managedwherethe Joint Task ForceworkswithU.S.SouthernCommand, the Officeofthe SecretaryofDefense, and

the Departmentof State to identifydetainee objections, fears, or concerns regardinga transfer. But she spoke with
manyformerdetainees who never formally consentedto their transfer. She has deep concerns after speakingwith

formerdetainees regardingthe genuinenature ofdetainee consentto the countries selected for either resettlementor

repatriation. Sheobservesinthetransfernotificationprocesssignificantvariabilityinthe informationtoldto a detainee
aboutwhat to expectwhen transferred. Assurancesin these cases made with receivinggovernmentsmustbe human

147

See CAT , art . 3 ; CAT/ C / GC/ 1 ICCPR, arts . 6-7 CCPR/ C / GC/ 36 , ; GCIV , art . 45 ; GCIII, art . 12.

148TheSRobservesinthis respecttheobligationofStatesto ensure respectbothunderinternationalhumanrightslawandinternational

humanitarianlaw. See ICCPR, art. 2 ; CCPR/GC/3 , ¶ 1; CCPR/ C/ GC/ 36, 30-31; GenevaConventions, CommonArticle1; see alsoUNHCR,

Noteon DiplomaticAssurances(2006) ; UNHCR, Statementona draftRevisedGeneralCommentNo. 1 onthe implementationofarticle3 ofthe

ConventionagainstTortureinthe contextofarticle22(Apr.2017) .

See CAT/ C/USA/ CO/ 3-5 , 16 ; Khouzam v . Attorney General of the United States , 549 F.3d 235 (3d Cir . 2008 ) ; Saadi v. Italy, ECtHR , App .
No.37201/06, Grand Chamber Judgment, 148; CAT/ C/DEU/ CO/5 , 25; Othman (Abu Qatada ) v . The United Kingdom, ECtHR, App . No.

81/39 see also generally E /CN.4/2006 / 6; UNHCR, Note on Diplomatic Assurances .

ObservingtherelevanceoftheUniversalPeriodicReviewprocess(https://www.ohchr.org/en/hr-bodies/upr/upr-main) andcountryreportsto

theUNHumanRightsCommittee(https://www.ohchr.org/en/treaty-bodies/ccpr) .

Positivepracticehasbeenidentifiedin a smallnumberofStatesincludingIreland, Oman, Sweden, Portugal, Italy, andUruguay, althoughthe

SRnotesthatthere is no singulardetaineeresettlementor repatriationexperience, and thateveninthesesettingssomechallengesremain.
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rights compliant and consistent with a core minimum of protection and rights advancement for torture-victim

survivors. Whether the detainee is going to their home country or a third country, she emphasizes the human rights

obligations that adhere to informing the detainee of the nature of the legal status, housing, education, physical and

mental healthcare, employment, and other factors (e.g. surveillance) to be expected upon their arrival

57.

154

Shewas informed that a non-refoulement assessment takes places pre-transfer but given the evidenced
mistreatmentand lackof supportto former detaineesin certaincountries of resettlementor repatriationshe is deeply

concernedatthe robustnessofthis assessment. She affirmsthat independentfromthe U.S.Government-ledprocess,
the ICRCalso conducts pre- departure interviews confidentiallywith detainees subject to the latter's consent; any
concerns so received from detainees are communicatedto the authorities along with the ICRC's non-binding

recommendations. She acknowledgesthata medicalexaminationis also undertaken30 days beforea transferoccurs

and a fit for flight assessment is conductedwithin24 hours pre- transfer. She was informedduring her visit that
medicalcapacityis amonga numberoffactorsandcircumstancesaddressedinnegotiationoftransferarrangements.
However, sheremainsprofoundlyconcernedthat access to torturerehabilitationand adequatehealthcare is notprimus

interparesinnegotiationsrelatedto transfer. The SR urgesthe U.S.Governmentto refrainfromseekingor relying
upondiplomaticassurances wheretherearesubstantialgroundsto believethat [a person] wouldbe indangerofbeing

subjectto torture. She underscoresthe importance of ensuring individual assessments even where a group of

detaineesisbeingtransferredat once, notingherethat the risk assessmentis personalby its very nature. holds

that diplomaticassurancesmustbe capableof reliance, and shouldfor torturevictimsandsurvivorsinclude binding
elements for organs or agents of the State responsible for their implementationthat eliminate risk and safeguard
whetherthe assurancewill infactbe complied Itis essentialthat assurancescontainunequivocalguarantees

that thepersonis free fromdanger, and thatclearlong- lastingproceduresare establishedfor effective monitoringand
accessto an effectiveremedyinthe case ofnon-compliance. She finds the existingpracticeofdiplomaticassurances

intransferaregenerallyinadequateto addressthe economic, social, health, familial, and rehabilitationrightsofformer
detainees, leavingthemvulnerableto penury, socialexclusion, andsustainedgovernmentalinference. Shehighlights

that littleor nopreparationor supportis givento familymemberspriorto transfer, leavingthemgenerallyill-equipped
to managethe financial, medical, andpsychologicalburdensoftheirreturningfamily members. She regretfullyfinds

thatthereare no remediesfor the evidencedfailuresofassurancesto protectthe humanrights offormerdetainees.

155

58. Regardingmodalities of transfer the SR is profoundly concernedthat men cleared for transfer, against whom

no crime hasbeencharged and who are security cleared, continue to be shackled, blindfolded, and have their sensory

organs covered up during long airplane transports . The SR was informed that during transfer from the detention

facility to the aircraft, the detainee's hands and legs are restrained to ensure the safety of both U.S. Government

personnelandthe detainee. Once a detainee is transferred to the custody of the U.S.Air Force Air Mobility Command

Detainee Movement Team, the team determines the restraints required for safety purposes . The SR finds such

restraints and travel to be traumatic and retraumatizing and engages both inhuman and degrading treatment.158 She is

further concerned that the Detainee Movement Team may be ill-prepared to tailor their treatment of the men in full

respect of their human rights . She underscores that the very fact of the detainee's transfer indicates the security of

their release. She finds the current modalities oftravelconstitute inhuman and degradingtreatment under international

law and are unjustified giventhe status of individuals who have been released following long-term arbitrary detention,

many for over two decades. Although she was informed that all detainee transfers are accompaniedby a medicalteam

and that detainees are free to use the restroom onboard and eat prepared meals absent a security risk, she expresses

serious concern, that several former detainees with whom she spoke were not given such liberties during flight,

openingthe door to further human rights abuse. Moreover, she identifies significant gaps in the medical handover

process no former detainee the SR metwith was given access to his full medical records or medicalsummary, leaving

ICCPR, art. 19 CCPR/ C/GC/34, 18; seealsoIACtHR, ClaudeReyesetal. v . Chile, Judgment(Sept.19, 2006) , . Shefindsa

differencebetweenthe culturallycognaterepatriationwherediplomaticassurancemustattendto significantnon-refoulmentconcernsincluding

bothrighttolife, andrighttobe freefromtorture, inhuman, anddegradingtreatment, andtransfertonon-culturallyor sociallycognatesites

whereconcernsaboutalienationandmeaningfulsocialintegrationarise.

153TheU.S.Governmentexplainedthat itconsidersamonga numberoffactorsthe" existenceorlikelydevelopmentofa domesticrehabilitation

programintheonwardcountrywhichemploysa rigorous, stepwiseapproachto rehabilitation(includingpsychosocialsupport) ona case- specific

basis U.S.Responseto SRCT& HR.
154 CAT, art. 3 .

155 CCPR/C / GC/36, ( citing, inter alia, CCPR/ C / 96/ D / 1792/2008, ¶ 7.4) .

156SeeUNHCRNoteonDiplomaticAssurances(2006) , 21.

Shehighlightsthe findings ofthe CAT on sensory deprivation. CAT/C / USA/ CO/3-5, 17.

See CAT/ C /KOR/CO/ 3-5, 22( c ) ; CAT/ C/ CAN/ CO/7 (2018) , 13( g ) ; E /CN.4/2006/6 / Add. 6 , 68; E/ CN.4/ 2003/69 , 9 ; E/ CN.4/ 2004/56,
; MandelaRules, Rules47-48.
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acute gaps insubsequent medical treatment, particularly regarding torture rehabilitation. In her interviewswith
formerdetainees, she foundthat the lackofsuchaccess caused great anxietyandcontinued suffering. Sherecommends

that the detainee be directly provided a copy ofhis medical records upontransfer.

59. Shepositivelyacknowledgesthat the DoD has promulgateda policy regardingdetainees abilityto transport

a reasonable amountof detainee-produced items as practicable upon transfer. Resultingly, she is aware that
detaineeshavetransportedsome artwork, clothing, their Qur'an, personal letters, and even a pet. She emphasizesthe

importance of generously interpreting the practicability of such transport of items given the immense emotional
attachmentthe menhave withtheseitems after decades ofconfinementandthe men's full ownershipover suchitems.

Sheunderscoresthe importance ofensuringthat formerdetainees who were transferred priorto this change inpolicy
alsoreceivetheirbelongings.

60. Once the detainees are transferred, there does not appear to be any adequate system in place by the U.S.

Governmentto address the health, welfare, employment, housing, or well-beingof those transferred, including the
failure of receivinggovernmentsto respect the rights of those transferred. Althoughthe SR was informedthat the
DepartmentofState periodically follows up with receivinggovernmentsvia their U.S. embassiesto check on the

statusoftransfereesand their integrationinto localcommunities, she spoke with manyformer detaineeswho had tried
to contact the U.S. embassy for supportor clarificationofthe baseline arrangementagreed to between the U.S. and

foreign governments to no avail. In one case where the former detainee asked to communicate with the U.S.

Government, the hostgovernmentpunishedhimand placedhimin incommunicadodetention.

61. Sheobservesthat support to former detainees repatriatedor resettledvaries considerablyby jurisdiction.
BasedontheSR'smeetingswith former detainees, detaineecounsel, and governmentofficials, in repatriationsettings,

U.S.officials often transferred responsibilityfor former detainees to their families, who were expected to rally
around the detainee; the governmentacceptingreturn mightor might not be helpfulto the detainee. Oftenthere is a

completedisconnectbetweenthepurportedintegrationplanandassurancesof the receivinggovernmentandpractice.
Insome cases, financialarrangementsare evidentlymadewithgovernmentsto enable transfer.The SR has insufficient

informationto comment on the specifics of those arrangements, but she finds that in almostall cases assessed the
financialbenefitsare notgoingdirectly to the formerdetainees. She observesthatno comprehensiveprovisionis made

for health care, housing, food, transport, and family needs in U.S. practices of transfer. She found manyformer
detainees and their families to be strugglingon every minimal measure of health, employment, family life, and
reintegration Manyare unable to work due to the long-term medicalandpsychologicaleffects ofpastrenditionand

torture. Manysufferfromseverementalandphysicalhealthchallenges, and do nothave the financialmeansto access

adequate health care. Some men have been rendered homeless despite pleas with the receiving government for
assistance. Itis simply unacceptable that such men must rely on charity, the support of already overstretched
internationalhumanitarianorganizations, or the fundraisingoftheir lawyers to get The legalobligationsofthe

U.S.Governmentto victims oftorture are unequivocaland are not beingimplementedinresettlementandreturn.

Equally, countries of nationalityor resettlementmust also uphold their obligations to former detainees and their
familiesacrossthe spectrumofpolitical, civil, economic, social, andculturalrights.

162

62. For many former detainees, their current experience in their home or third country merely becomes an
extensionofarbitrarydetention inGuantánamo, withsome evenexpressingthat theywishto returnordescribingtheir

situationas Camp 8. The SR spokewith formerdetaineesand families ofdetaineeswho upontransferwere forcibly
disappearedandarbitrarily detained; enrolledinsupposedrehabilitationand reintegrationprogramsbut in fact subject

to incommunicadodetention and torture and ill- treatment; subjectto severedeprivationof libertythrough effective
housearrest forcibly repatriatedafter a periodofresettlement; and voluntarilyresettledor repatriatedelsewhereafter

the initialtransfer. The SR highlights inparticularseveralegregiousconcerns in two countriespreviously addressed
by UN SpecialProcedures: inKazakhstanformer detainees effectivelyremainunder house arrest and are unableto

live a normal and dignifiedlife due to the secondarysecurity measuresput inplacepost transfer and in the United
Arab Emirates, multipleformer detaineesweresubjectto arbitrary detentionand tortureand one remains detainedin

incommunicadodetention. Intheseharmfultransfers, facilitated and supportedby the United States, there isa legal

The U.S.Government informed the SR that a medical summary may be provided to the foreign government officials , as well as the U.S.
embassy in the receiving country.

U.S.Responseto letter dated November 29 , 2022 ( AL USA22/2022) (May 1, 2023) .

161She recognizesinparticularthe assistance efforts of, amongothers, the Guantanamo Survivors Fund, CAGE, Reprieve, ICRC, and the
InternationalOrganization for Migration.
162 See CAT/ C / GC/ 3 .
163

See, e.g., UAARE5/2021; UAARE3/2020; A / HRC/ 43/ 46/ Add.1, ¶ 54.
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and moralobligation for the U.S. Government to use all of its diplomatic and legal resources to facilitate (re)transfer

of these men, with meaningful assurance and support to other countries. More broadly, across resettlements and

repatriations, the SR strongly recommends that a formal and effective follow- up system be established as part of the

remedial obligations owed by the U.S. Government.

14June2023

63. Afterneverbeingchargedor convicted and livingin a legalblack hole at Guantánamo for upwardsof20+
years, many men are met with a new legal limbo, with receivinggovernments refusingto providethem with formal

legal identity. In about 30% of documented cases, former detainees have not been granted legal status for their
residencyinthe country of resettlement. Insome, they have been granted exceptional identity documents with no

real recognition under law, whereas in others they have not been granted any identificationdocuments whatsoever.
TheSRunderscoresthat the lack oflegalstatus andidentificationrisks precludingthem andtheir families from access

to certainpublic benefits, health care, education, as well as foreign travel, or a path to citizenship, all ofwhich are
fundamentalentitlementsunder international humanrights law.

64. Formerdetainee families also struggle. The family breadwinner may have returnedbut the lastingharm of

extraordinaryrendition, torture, cruel, inhuman, and degradingtreatment, and arbitrary detentionmeans that theyare
unable to work, struggle to adapt, and remainvulnerable. Moreover, resettled detainees have not inmany cases been

ableto re- establishfamilyties. Despitecommitmentsto enable meaningfulfamilyvisitsforupto 5 years post- transfer,
visits have been irregularor unfacilitated for many. Becauseof restrictions on travel, or the lack ofdocumentation,

detainees areoften stuck inthe countryof resettlement, cutoffindefinitelyfrom their families. Incountries lacking

largeMuslim communities, integrationhas been especially hard, opportunitiesto marry constrained, and because the
stain ofGuantánamolingers, finding and sustainingrelationships and managingintegration is challenging.

65. Surveillance and security burdens remain burdensome for many former detainees notwithstanding that they
have never been charged with a crime and have been released and deemed no longer a threat to the United States

often seemingly on the basis of discrimination . Former detainees report over policing, monitoring locally by police,
and living in constant fear of monitoring , arrest , detention, and ill-treatment . Family members , friends, and mere

acquaintances have been questioned , intimidated , and in some cases interrogated with the use of force by security
agencies and other government actors . This has had a chilling effect disincentivizing the very socialization and

reintegration central to any purported protective security measures . Detainees and governments alike highlighted that
the maintenance of former detainees names on national and international terrorist watchlists made living a normal
life impossible .166 In some cases , former detainees have been unable to travel and subject to bank transfer blockages ,
job terminations , and other measures due to their purported terrorist association . In many cases , intimidation and

harassment are facilitated by pejorative and sensationalist media coverage , often instigated by politicians and
government -ledsmear campaigns with Islamophobia agendas . The SR observes how the public narrative of terrorism
and security threat have fundamentally undermined the capacity of former detainees to live a normal life, even as they

have been released and in the near- majority of cases , never charged with a crime or any wrongdoing . She calls on the
U.S. Government and receiving States to counteract such public misunderstanding .

Recommendations: Formalizethe informedconsentprocessfor detainee transfers to stipulate at minimumsharing
a comprehensiveand transparentoverviewtothe detaineeoftheproposedconditionsand potentiallegalidentification,
stigma, and reintegrationchallenges; a clear procedureshould the detainee refuse transfer; and an offer for counsel

accompanimentthroughoutthe entiretransferprocessincludingbyplaneanduponarrivalinthehomeor thirdcountry;
Provideeffective oversightofdiplomatic assurances and broader repatriationand resettlementpractices for current

and former detainees to ensure compliance with internationalhuman rights law Remove former detainees from
watchliststhat preventthem from the resumptionof normal life insocietyand enjoymentoftheir humanrights;

Provideeffective remedies and redress, including fair and adequate compensation, and as full rehabilitationas
possibletothe menwho weredetained at Guantánamo, as a directco-relationto theobligationstopreventand remedy

torture Urgentlyaddressthe situationofmenarbitrarilydetainedinKazakhstanand the UnitedArab Emiratesand
any othercountrieswhere former detaineesarebeingsubjecttoseriousviolationsofhumanrights, and subjectto their

informedconsent, facilitate their human rights complaint (re)settlement; Ensure accountabilityto these victims of

SeeManyResettled Guantánamo Detainees inLegal Limbo, Analysis Shows , Reprieve ( Jan. 2022) .
165 See UDHR, art . 16; ICCPR, arts . 17, 23( 1) ICESCR, art . 10 ( 1) .
166 The SR notes the recent settlements with former detainees for their wrongful listingon the World Check database. Several detainees report
beingtransferred with identification bearing incorrect names andwith governments refusing to correct their identification documents likely dueto

concern overincompatibility with such lists.

167SeeCAT/ C / GC/ 3 .
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torture by holding accountable those who ordered, enabled, facilitated, carried out, suppressed knowledge of, and
obscured torture.¹168

CONCLUSION
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66. The U.S.Governmenthas greatly improvedits compliancewith internationalnorms overthe pastten years;

however, challenging human rights work remains to be done. Every detainee and former detainee the SR met

underscoredthe publicperceptionofthem as the worst of the worst, despite mostneverhavingbeencharged, let
aloneconvictedofa single crime. These menrightlydemandapology and are entitledto be treatedwithdignityand
respect, sothey and their families can fully start afresh. The SR agrees that the reputationalharmdone tothese men

mustbe remediedas the beginningofa processofmeaningfulrepairand as a guaranteeofnon-repetition. Butapology
alone isinsufficient. Noneof the formerdetaineeshavebeencompensatedbythe U.S. Governmentfor the systematic

crimesofextraordinaryrendition, torture, cruel, inhuman, anddegradingtreatment, and arbitrarydetention The SR
reiterates that any violation of internationallawobligations gives rise to an obligation to makereparation, and that

there isno statute of limitationsfor gross and systematicviolations of internationalhuman rights law and serious
violationsof internationalhumanitarian The U.S. Governmentmust ensureaccountabilityfor all violationsof

internationallaw, for both victims of the counter-terrorismpractices of extraordinaryrendition, arbitrary detention,
and systematictorture, cruel, inhuman, and degradingtreatmentor punishment, and victims ofterrorism.

67. Finally, the SR concludes that the exceptionalism, discrimination, securitization, and anti-terror discourse
perpetuatedby the continuingexistenceof andjustificationfor Guantánamohavepervadedwell beyonditsconfines

withenormoushumanrightsconsequencesinmultiplecountries. These legacies, beyondthe scopeofthis report, are
recognizedandshe recommendsthat this reportinformthe broaderpoliticaland legaldiscussionsthatare neededto
undoandrepair those legacies.

68. She closesby recognizingthe enormousimportanceand value ofthis technicalvisit and the consequenceit

bringstothe globaleliminationoftheuseofextraordinaryrendition, torture, cruel, inhuman, and degradingtreatment,

andarbitrarydetentionwith therecognitionthat suchacts havenoplace ina ruleof law- basedsociety. She welcomes
the openness and willingness of the U.S.Governmentto leadby exampleby agreeingto this visit and to be prepared
to addressthe hardesthumanrights issues. Few Statesexhibitsuch courage. She affirmsthe singular importanceof

accessto allsites ofdetentionandaffirmsthe U.S. Government'spositiveroleinadvancingthe protectionofhuman
rights in detention contexts globally by enablingthis visit . She thanks all those includingvictims and survivorsof

terrorism, currentand former detainees, their family members, and their counsel, as well as the manygovernmental
officialswho enabledand supportedthis visit.

168Ensurethatallegedperpetratorsofandaccomplicestotorture, includingpersonsinpositionsofcommandandthosewhoprovidedlegalcover,

aredulyprosecutedand, iffoundguilty, givenpenaltiescommensuratewiththegravenatureoftheir acts. SeegenerallyCAT/C/ GC/ 3;
CAT/C /USA/ CO/ 3-5.

But see , e.g Canada and the United Kingdom's settlements with former detainees.

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law

and Serious Violations ofInternational Humanitarian Law, § 4; Draft Articles on State Responsibility , art . 1 .

23


